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Abstract 

 

Utilitarianism is predominantly present in legislation and implementation of legal statutes; if not  

in the background to other justice theories.1 The foundational objective behind law and policy 

regulation is to attain effective solutions with maximizing utility. Hare’s Two-level Utilitarianism 

is a preference based modification offered to the much criticized Act-utilitarianism and Rule-

utilitarianism, two pre-existing theories. Under this utilitarian theory, like any other, morality has 

a purpose, that is; reducing evil in the world and doing good to the majority. Hare believes that 

through pure act-utilitarianism, where you come to quick decision by outweighing the good and 

the bad, the utilitarian aim of morality is unaccomplished.2 This aim of morality can be achieved 

through balance between application of act-utilitarianism or simple and compelling moral rules 

that enjoin the society together (Rule-Utilitarianism). Hare applies his theory to a number of 

problems within the social and moral philosophies, including for the justification of 

punishmentThis paper aims applies the Two-Level Utilitarian model to contemporary Indian legal 

system in deducing that the Two-Level Utilitarianism although theoretically, a pragmatic solution 

for the shortcomings of other consequentialist theories, In the Indian sub-context, the application 

and outcome is not pure. This conclusion is inferred through the appreciation of recent 

developments in India such as the Supreme Court judgment Navtej Singh Johar v Union of India; 

the legislation of Citizenship (Amendment) Act, 2019, Marital rape among other contemporaneous 

headlines.  

 

 

 
1 MICHAEL S. MOORE, Four Reflections on Law and Morality, 48 William and Mary Law Review 1523 (2007).  
2 R. M. HARE, Moral Thiriking: Its Levels, Method and Point, Oxford: Oxford University Press, (1981) 
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Utilitarianism is a highly critiqued moral theory that concentrates on consequences of individual 

actions in determining the moral rightfulness of the said action. Legal jurisprudence and the 

principle of utility have a compelling interdependency in determining whether the consequences 

of a law or policy enacted make them right or wrong, good or bad. Hare’s Two-level Utilitarianism 

is a preference based modification offered to the much criticized Act-utilitarianism and Rule-

utilitarianism, two pre-existing theories3. Under this utilitarian theory, like any other, morality has 

a purpose, that is; reducing evil in the world and doing good to the majority. Hare believes that 

through pure act-utilitarianism, where you come to quick decision by outweighing the good and 

the bad, the utilitarian aim of morality is unaccomplished.4 This aim of morality can be achieved 

through balance between application of act-utilitarianism or simple and compelling moral rules 

that enjoin the society together (Rule-Utilitarianism) .5  

 

Hare makes the distinction between these two theories by personifying each theory by a 

figure; where a person with weak cognizance of merits and world knowledge is a prole; a person 

to the contrary, who is free of such limitations is an archangel6. This two-level regime incorporates 

the virtues and avoid the vices of the two preexisting systems and there is no theoretical difference 

between direct Utilitarianism and the two-level regime7. However, the latter elucidated more 

predictability with respect to decision making than the former choice.  He stipulates that moral 

rules cannot be accepted without a proper justification and such justification is attributive to the 

good consequences that follow the adherence of such rules. Further, Hare holds that moral rules 

do not, in their entirety constitute a sense of morality; in a conflict of such rules, act-utilitarian 

theory must be used for decision making8. 

 

 
3 EMMA ROBERTS, Can Hare's two-level utilitarianism overcome the problems facing act-utilitarianism?, 

University of Edinburgh, (2018) 
4 R. M. HARE, Moral Thiriking: Its Levels, Method and Point, Oxford: Oxford University Press, (1981) 
5 R.M HARE, supra note 2  
6 Id at chapter 2 
7 RICHARD A. WASSERSTROM, The Judicial Decision, Toward A Theory of Legal Justification, 19,  Stanford 

University Press, 1961 
8 JOHN CHANDLER, Reviewed Work: Moral Thinking: Its Levels, Method and Point by R. M. Hare, 15 Canadian 

Journal of Philosophy, 511-524, (Sept., 1985) 



Volume I Issue II                                                                          IJLLR | Indian Journal of Law and Legal Research                     
March 2021                                                ww w . i j l l r . o n l i n e  
                                                                                            Info.ijllr@gmail.com 
 
 

Page | 3   

     
 www. i j l l r . o n l in e  

Utilitarianism is predominantly present in legislation and implementation of legal statutes; if 

not  in the background to other justice theories.9 The foundational objective behind law and policy 

regulation is to attain effective solutions with maximizing utility10. In criminal law, the basis 

behind crime prevention theory is that the negative welfare caused through punishment is justified 

by the positive welfare produced due to prevention of further crime; this is a principle 

understanding of deterrence under a utilitarian regime11. One such occurrence is when an 

Adjudicating body is deciding on a prayer for preliminary injunction. In such a situation, the court 

would weight the options between granting and non-granting of such prayer with respect to further 

possibility of harm12.  

 

Hare applies his theory to a number of problems within the social and moral philosophies, 

including for the justification of punishment13. Conflicting the objection of ‘punishment of the 

innocent’ to his utilitarian regime, Hare argues such deed is not possible under his theory. A judge, 

acting strictly as a prole cannot question the rules and must abide by them to become a good judge. 

This argument is based on a premise that a judge will indefinitely act as a  prole, despite the social 

role of a judge presupposing a different way of decision making; one which is more similar to an 

archangel.14 For a judge, while delivering his ruling on a standing, both the questions of whether 

which appropriate rule to apply to the present case and whether which decision would be just and 

fair to the present case, must acquire the same answer. This is periodically rendered unattainable 

if the judge strictly acts as a prole as suggested by Hare15. For a judge to remain in his capacity as 

prole, the rules he needs to adhere to have to be well-legislated through critical thinking (archangel) 

to be conflict free. This merit of moral rules is often unattained in a lot of jurisdictions.  

 

 
9 MICHAEL S. MOORE, Four Reflections on Law and Morality, 48 William and Mary Law Review 1523 (2007).  
10 Wesley M. Bernhardt, A Clash of Principles: Personal Jurisdiction and Two-Level Utilitarianism in the 

Information Age, 11 Washington University Jurisprudence Review. 113 (2018).  
11 MOORE supra note 7  
12 MOORE supra note 7 
13 IGOR PRIMORATZ, The Judge as a Prole: Hare's "Two-Level Theory" and the Problem of Punishment, 74 

Archives for Philosophy of Law and Social Philosophy 93-101 (1988) 
14 Id. at 96 
15 RONALD DWORKIN, Does Law Have a Function--A Comment on the Two-Level Theory of Decision, 74 Yale 

Law Journal (1965) 
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For instance, the 19th century section under the India Penal Code criminalizing 

homosexuality has been ruled to be unconstitutional on grounds of violating the personal liberty 

of a person in a recent 2018 landmark judgement in the Supreme Court of India. A five judge 

bench in the case of Navtej Singh Johar v Union of India16 with a  unanimous decision in so far as 

section 377 is concerned, decriminalized consensual sexual activity between two adults. We have 

previously established that utilitarianism is embodied in law making and two-level utilitarianism, 

as held by Hare, applied to the judges qua, a prole. Prima Facie, this decision is presumably within 

the purview of a critical decision making skill. Hare propounded that while intuitive moral decision 

making (moral rules) must be used in almost all circumstances, while such moral rules are in 

conflict with each other, Hare proposes for the author of the decision to use critical decision 

making to resolve such conflict17. However, another form of interpretation of the present case is 

the rule, as propounded by Professor Wasserstrom is that while passing a judgement under the 

two-rule system “a decision is justifiable if and only if  it is deducible from the legal rule whose 

introduction and employment can be shown to be desirable than any other positive rule"18. 

Elaborately, such a decision is often confused for critical thinking as, when a judge does not 

discover a rationale for a judgement through existing rules, it if often misunderstood that the judge 

cannot justify such rationale with the same rules, as is the case in the Navtej Singh judgement19. 

This leads to misidentification of ex post facto justification for being rationalism20. Hence, within 

the activity of a prole, a judge applies deductive reasoning to moral rules to conclude a case by 

satisfying Hare’s role of a judge.  

 

On the forefront of legislation of laws, Hare proposes that the law-maker should make such 

moral rules based on morality and the principle of utility. If the moral rules are legitimately well 

settled with critical thinking, a person will have no difficulty in resisting the temptation to think 

critically, hence deriving the monotonous desired outcome in all cases21. However, when there is 

an apparent lapse in such critical thinking during regulation of policy, the whole two-level system 

 
16 Navtej Singh Johar v Union of India (2018) 10 SCC 1 (India) 
17 R.M HARE supra note 2  
18 LLOYD L. WEINREB, The Judicial Decision Book Review 76 Harvard Law Review 1695-1717 (1963) 
19 Navtej Singh supra note 14 
20 EDWIN M. ZIMMERMAN, Boos Reviewed, 14 Stanford Law Review 919-935 (1961) 
21 R.M.HARE supra note 2  
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of decision making is under distress. Under this scheme, an exception to any new rules should be 

announced as a new rule22. Similarly, Following such an approach, the Government of India on 

the 11th of December 2019, passed in both the houses of the Government, the Citizenship 

(Amendment) Act 2019 which seeks to re-establish the rules for registering as an Indian Citizen.23 

This Act, since being tabled in the Lok Sabha has been highly contested against, and criticized for 

persecuting the Muslim minorities and for violating the secular character of India while granting 

immunity to 6 other religions.24 Amit Shah, the party president of Bharatiya Janata Party 

introduced the National Registry of Citizens with the aim to punish infiltrators of the country, the 

introduction further oppressed the muslim minorities by predominantly dividing such register 

between a Muslim and a non-muslim. The problem with Act-Utilitarianism was the possible 

incompatibility with the justice and fairness as an illegal/immoral act perpetuating the happiness 

of the majority is justified. For instance, enslavement, bullying, torture etc.25 This inconsistency is 

eliminated with preference based model propounded by Hare. However, with the Rule-

Utilitarianism, there is an apparent and needless loss of value. This occurs when the rules legislated 

are less than ideal for the society26. The effects of implementation of CAA are similar to such loss 

in value and ideals. In an ideal setting, such lapse caused by moral rules are corrected by the 

Adjudicating agency, in our case, the judges. However, in Hare’s two-level theory, these judges 

are to strictly act as a prole, adhering to the moral rules set. This conflict of moral interests is a 

shortcoming in Hare’s theory. Hare points out that when we choose and equip ourselves with moral 

principles, particularly the ones that determine our rights, they become our second nature, 

cultivating them as a force of intuitive habit.27 Similarly, any legislation made without applying 

critical thought might cultivate itself as a force of habit under Act-Utilitarianism. In such cases as 

above, we expose the nation to the arguably extremest ideologies of the current Government, 

possibly making it a force of habit eventually.  

 
22 MARTIN REX, Two Concepts of Rule Utilitarianism, 5 Journal of Moral Philosophy (2008) 
23 Citizenship (Amendment) Act, 2019, Bill No. 370 of 2019.  
24 Helen Reagan, Swati Gupta, Omar Khan, India passes controversial citizenship bill that excludes Muslims. CNN 

December 17, 2019 
25 DANIEL HUNTER, Act Utilitarianism and Dynamic Deliberation, 41, No. 1 Erkenntnis (Jul., 1994) 
26 DONALD C. EMMONS, Act vs. Rule-Utilitarianism, 82 Mind Oxford University Press (Apr., 1973) 
27 R.M HARE, Arguing About Rights ,  33, Emory Law Journal 631-648 (1984) 
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Hare’s two level utilitarian system applies in a perfect world, which is devoid of evils. It is 

not unheard for a judge to be biased in a particular case, attributive to his/her personal beliefs, 

political ideologies or kinship. Recently, the highly controversial appointment of ex-Supreme 

Court Judge, Ranjan Gogoi received the attention of the public and the legal fraternity. This 

appointment was frowned up for possibly incentivizing current and future judges in ruling a case 

with political stakes. Preceding this event, another such controversial conduct of the same above 

mentioned judge involved his lordship’s contempt of principles of natural justice by hearing a case 

of sexual harassment filed against him. In my opinion, a judge in the position of the Chief Justice 

of India misguiding his power and stature in achieving goals synonymous to tyrannical rule is 

unfortunately common. This is definitely indicative that Hare does not consider other actors such 

as subservient judges or degradation in inherent morality of a person while statin that a judge is a 

prole.  

 

As Hare has mentioned and as earlier discussed that moral rules where adhered to religiously 

become second nature, I would like to explore this through marital rape. In India, the concept of 

marital rape is non-existent. Any sexual abuse under the umbrella of marriage committed against 

a person is justified. If according to Hare, by equipping the moral principles, particularly our rights, 

they become second nature; then crime against women in India will never subside due to lack of 

punishment. Rape in India is legislated as a man’s action as opposed to an action against a women. 

Under the law, sexual intercourse with consent is sex, no matter how much force is used28. This is 

why legislators cannot rule against marital rape. Additionally, as mentioned in the case of CAA, it 

is a political practice for governments to legislate regulations in the favor off and for the masses. 

Population of the majority and vote bank seem to the major considerations for the various 

incumbent governments around the world in legislating laws. Governments of countries like India 

and the United States are able to legislate on laws against migrants because any such 

implementation does not affect their vote bank directly. In such a case, high reliance cannot be 

placed on legislated rules as they are not driven by ideal visions.  

 

 
28 CATHERINE A. MACKINNON, Toward a Feminist Theory of the State, Chapter 9 (1991) 
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In conclusion, Two-Level Utilitarianism is theoretically, a pragmatic solution for the 

shortcomings of other consequentialist theories. However, in a fundamentally bureaucratic and 

corrupt system where the representatives formulate oppressive laws and the Supreme Court rejects 

taking Suo moto cognizance of petitions on the matter, the system of decision making is 

compromised. A well balanced and formulated rule and act utilitarian regime will elicit the same 

results with respect to legal application in India. Although,  In my opinion, to do justice, one does 

not need to completely conform to the utilitarian standard of review, which is what the system in 

Indian currently is. While the laws laid so far have a consequentialist foundation, Hare’s two-level 

system of decision making is not entirely applicable in India. 

 

 


