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ABSTRACT 

The Protection of Children from Sexual Offences (POCSO) Act, 20121 is an 

extensive law to provide for the protection of children from the offences of sexual 

assault, sexual harassment and pornography, while also safeguarding and 

protecting the interests of the child at every stage. The Act is gender neutral, i.e., 

it recognises that the victims and the perpetrators of the offence can be male, 

female or third gender. The act came up with much hope and as a reform in the 

criminal justice system by providing special courts, making the police more 

sensitive in handling the cases such as recording of statement of a girl child victim 

by a female officer, providing legal safeguards to victim and above all deciding 

the case in a time period of One year. The researcher has tried to analyse the penal 

provisions for protection of children against sexual offences. The researcher will 

also try to fathom the implementations, issues and concerns regarding POCSO 

Act 2012. The age of consent and the meaning of the term ‘child’ would also be 

highlighted using legal precedents. There is an immediate need to evoke and 

implement the legal provisions in special courts so as to evoke speedy justice for 

the innocent and traumatised victims. 

Keywords -   Sexual Assault, Sexual Harassment, Child, Legal Age, Consent, 

Criminal Justice, Skin-To-Skin Touch 

 

 
1 The Protection of Children from Sexual Offences Act, 2012. Available 

from: http://wcd.nic.in/childact/childprotection31072012.pdf . 

https://www.ijllr.com/
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INTRODUCTION 

The research paper on ‘An Analysis on POCSO Act 2012’, will be concerned around the legal 

provisions and definitions of the various sexual offences mentioned under the act. It shall also 

include, the respective punishments for sexual offences against children, regarding the same. 

In furtherance, it will elaborate upon the challenges and controversies regarding the POCSO 

Act 2012. 

The first section, will deal with what the POCSO Act 2012 is. In continuation, the statistics of 

child sexual assault in India would be compared with other nations.  

The second section would provide the case laws for an in-depth analysis consisting of the 

infamous verdict of Bombay High Court, on ‘skin-to-skin’ contact and acquitting an accused 

of groping a minor. 

The third section, would throw some light on the legal age of a child in POCSO Act and do a 

comparative study with legal distinction of ages of children and adults in different laws. 

The fourth section would constitute the researcher’s perspective and conclude with the 

implementations of the POCSO Act 2012 and the loopholes that have not been reprimanded. 

WHAT IS THE POCSO ACT, 2012? 

The Protection of Children from Sexual Offences (POCSO) Act, 2012 is a gender-neutral 

legislation for safeguarding the children against sexual abuses. The term ‘child’ has been 

defined as any person who is below the age of 18 years. Any person who commits any sexual 

offence against a child under 18 years of age would be held guilty under the POCSO Act 2012. 

The definition of sexual offences and abuse under this act is comprehensive and includes the 

following- 

(i)penetrative sexual assault, (ii) aggravated penetrative sexual assault, (iii) sexual 

assault, (iv) aggravated sexual assault, (v) sexual harassment, (vi) using child for pornographic 

purpose, and (vii) trafficking of children for sexual purposes.  

SALIENT FEATURES OF THE POCSO ACT 2012 

• Children are defined as persons below the age of 18 years. 

https://www.ijllr.com/
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 • The Act is gender neutral, i.e., it recognises that the victims and the perpetrators of the offence 

can be male, female or third gender.  

• It raises the age of sexual consent from 16 years to 18 years, by making all sexual activity 

with a minor a statutory sexual offence. 

 • The POCSO Act broadens the understanding of rape (penetrative sexual assault) from vaginal 

penetration to penetration by specific body parts or of objects into specified parts of the child’s 

body, or making the child to so penetrate. It also penalises the person who may not engage in 

the penetration but may cause the penetration of a child by another person or cause the child to 

penetrate another.  

• The Act recognises that sexual abuse may involve or may not involve bodily contact; it 

categorises these offence as ‘sexual assault’ and ‘sexual harassment’.  

• Under the Act, penetrative sexual assault and sexual assault becomes aggravated and is 

punished more severely when committed - − by specified persons such as a police officer, 

member of the armed forces or security forces; public servant; management or staff of place of 

custody or care and protection, hospital, educational or religious institution, upon a child therein 

etc.; − in a specified manner using deadly weapons, fire, heated or corrosive substance; by one 

or more persons etc.; − in specified situations such as offence committed more than once or 

repeatedly; on a child with physical or mental disability or resulting in physical or mental 

disability; on a child below 12 years of age, etc.  

• The Act lays down special procedures to be followed by the investigating agency when 

recording the child’s statement and by the Special Court during the child’s deposition.  

• Reporting to the police about commission of a sexual offence is mandatory under the Act for 

everyone, and the legislation includes a penal provision for non-reporting.  

• The Act contains provisions to ensure that the identity of a child against whom a sexual 

offence is committed is not disclosed by media.  

• It provides for designation of Special Courts and appointment of Special Public Prosecutors 

to deal with offences listed under the Act.  

https://www.ijllr.com/
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• Children are to be provided other special support in the form of translators, interpreters, 

special educators, experts, support persons and NGOs during the pre-trial stage and trial stage. 

 • Children are entitled to legal representation by a lawyer of their choice or free legal aid.  

• The Act also contains rehabilitative measures, such as compensation for the child and 

involvement of the Child Welfare Committee. 

SENTENCING 

 The punishment / sentence depends upon the type of sexual offence committed. Certain sexual 

offences have a minimum and maximum term of imprisonment stipulated under the law, 

whereas others have only a maximum term stipulated. For example, the punishment for 

penetrative sexual assault, under Section 4, is imprisonment “for a term which shall not be less 

than seven years but which may extend to imprisonment for life”. The punishment for sexual 

harassment, under Section 12, is imprisonment “for a term which may extend to three years”. 

It is for the Special Court to determine the term of imprisonment within this range, but has no 

discretion to reduce the term below the minimum term of imprisonment stipulated under the 

law. Under Sections 4, 6, 8, 10, 12, 14 and 15 the offender is also liable to pay fine. The Special 

Court has the powers of a Sessions Court, so there is no limit to the amount of fine it may order 

the offender to pay,1 and a portion or whole of the fine may be directed to be paid as 

compensation to the person who has suffered loss or injury due to the offence.2 Section 42 

makes it clear that for an act or omission that constitutes an offence under the POCSO Act as 

well as under Sections 166A, 354A, 354B, 354C, 354D, 370, 370A, 375, 376, 2376A, 376B, 

376C, 376D, 376E or 509 of IPC, the punishment awarded shall be that which is greater in 

degree.  

Abetment of an offence is punishable under the POCSO Act [Sections 16 & 17]. It mentions 

the circumstances under which a person is said to abet an offence, as also its punishment-- “if 

the act abetted is committed in consequence of the abetment, shall be punished with punishment 

provided for that offence.” Attempt to commit an offence under the POCSO Act is “punished 

with imprisonment of any description provided for the offence, for a term which may extend to 

one-half of the imprisonment for life or, as the case may be, one-half of the longest term of 

imprisonment provided for that offence or with fine or with both” [Section 18]. For “calculating 

 
2 Supra.point 10 

https://www.ijllr.com/
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fractions of terms of punishment, imprisonment for life shall be reckoned as equivalent to 

imprisonment for twenty years” [Section 57 of IPC] 

SPECIAL COURTS FOR TRYING OFFENCES UNDER THE POCSO ACT 

The purpose of a Special Court is to provide “a speedy trial” [Section 28 (1)]. It assures children 

of specialised and trained human resources to handle cases relating to sexual offences 

committed against them as well as the appropriate infrastructure that is most necessary to satisfy 

the objective of the Act as reflected in its Preamble [long]: “And whereas it is imperative that 

the law operates in a manner that the best interest and well being of the child are regarded as 

being of paramount importance at every stage, to ensure the healthy physical, emotional, 

intellectual and social development of the child.” Best interest and well being of the child are 

regarded as being of paramount importance at every stage of a legal proceeding 29 Special 

Courts [Sections 28 and 34 of the POCSO Act] A Court of Sessions is to be designated as a 

Special Court [Section 28 (1) of the POCSO Act] to try the following cases: Offences under 

the POCSO Act [Section 28 (1)],  Other offences that the accused may be charged with in the 

same trial [Section 28 (2)], Offences under Section 67B of the Information Technology Act 

[Section 28 (3)], and  Age determination of the victim or accused in the event of such question 

arising before the Special Court in the course of the proceedings [Section 34 (2)]. Where 

Children’s Courts have been notified under the Commissions for Protection of Child Rights 

Act, 2005, such courts shall be designated to function as Special Courts [proviso to Section 28 

(1)]. Any other Special Court set up for similar purpose under any other law can also be 

designated as a Special Court to try offences under the POCSO Act [provision to Section 28 

(1)]. For example, the Children’s Court under the Goa Children’s Act, 2003, may also be 

designated as the Special Court to try offences under the POCSO Act committed within its 

jurisdiction. The Goa Children’s Court has jurisdiction “to try all offences against children 

whether such offence is specified under this Act or not.” 

STATISTICS OF CHILD SEXUAL ASSAULT IN INDIA 

As many as 109 children were sexually assaulted and abused every day in India in 2018, 

according to the data by the National Crime Record Bureau3, which showed a 22 per cent hike 

in such cases from the previous year. 

 
3 National Crime Record Bureau, crimes in India 2018- updated 07/07/20 https://ncrb.gov.in/en/crime-india-

2018 

https://www.ijllr.com/
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According to the recent NCRB data, 32,618 cases were reported in 2017 while 39,827 cases 

were reported in 2018 under the Protection of Children from Sexual Offences Act (POCSO). 

A total of 67,134 children (19,784 male,47,191 female and 159 transgender) were reported 

missing in 2018. During the year 2018, a total of 71,176 children (22,239 male, 48,787 female 

and 150 transgender) were traced, the NCRB data said. 

As many as 781 cases of use of child for pornography or storing child pornography material 

was also recorded in 2018, more than double that of 2017 when 331 such cases were recorded, 

the data showed. 

The state-wise segregation of crimes against children reveals Uttar Pradesh, Madhya Pradesh, 

Maharashtra, Delhi and Bihar accounted for 51 per cent of all crimes in the country, the data 

said. 

Prevalence rates of Child Sexual Abuse ranged from 8% to 31% for females and 3% to 17% 

for males4. The highest rates reported for boys (<18 years) in Africa, i.e., 19.3% and for girls, 

in Australia, i.e., 21.5%. Asia has the lowest rates both 11.2% for girls and 4.1% for boys5. 

CASE LAWS FOR POCSO ACT 2012- 

TARA CHAND V. STATE OF HARYANA AND OTHERS6 

The accused was found guilty for the offence of raping a 16 years old girl under sections 342, 

363, 366(A), 376(1) IPC and section 6 of Protection of Children from Sexual Offences Act 

2012 at Hisar. 

The accused was convicted under sections 376(2) IPC and section 4 of POCSO Act and was 

sentenced to 10 years imprisonment. 

RESHAM DEVI V. STATE OF RAJASTHAN AND ORS 

 
4 Barth, J, Bermetz, L, Heim, E, . The current prevalence of child sexual abuse worldwide: a systematic review 

and meta-analysis. Int J Public Health 2013; 58: 469–483. 

Google Scholar 
5 Stoltenborgh, M, Van Ijzendoorn, MH, Euser, EM, . A global perspective on child sexual abuse: meta-analysis 

of prevalence around the world. Child Maltreat 2011; 16: 79–101. 

Google Scholar 
6 Tara chand v. state of Haryana   AIR 1971 SC 1891 

https://www.ijllr.com/
http://scholar.google.com/scholar_lookup?hl=en&volume=58&publication_year=2013&pages=469-483&author=J+Barth&author=L+Bermetz&author=E+Heim&title=The+current+prevalence+of+child+sexual+abuse+worldwide%3A+a+systematic+review+and+meta-analysis
http://scholar.google.com/scholar_lookup?hl=en&volume=16&publication_year=2011&pages=79-101&author=M+Stoltenborgh&author=MH+Van+Ijzendoorn&author=EM+Euser&title=A+global+perspective+on+child+sexual+abuse%3A+meta-analysis+of+prevalence+around+the+world
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Section 164 Cr. P.C. stated that she was having affair with the co-accused Hansraj. Under his 

allurement, she intoxicated her parents and went away with Hansraj.  Hansraj subjected her to 

sexual assault. The petitioner was minor at the time of her recovery by the police when her 

statements were recorded under section 164 Cr. P.C.  provisions of section 26(1) of the POSCO 

Act, were not followed. 

MOHIT SUBHASH CHAVAN V. STATE OF MAHARASHTRA 

The Supreme Court witnessed a rather bizarre exchange as Chief Justice of India SA 

Bobde asked a government servant accused of repeatedly raping a minor girl whether he would 

marry the victim. The 23 years old man told the court that he was a government employee who 

will be suspended if he was arrested or detained under criminal charges of raping a minor under 

the POCSO Act.  

SKIN-TO-SKIN TOUCH JUDGEMENT BY NAGPUR HIGH COURT 

The verdict said that groping a minor’s breast without “skin-to-skin contact” cannot be 

termed as sexual assault as defined under the POCSO Act. It said that since the man “groped 

the child without removing her clothes” the offence cannot be termed as sexual assault, but 

it does constitute the offence of outraging a woman’s modesty under Section 354 of the 

Indian Penal Code. 

The high court had modified the order of a sessions court, which had sentenced the accused 

under POCSO Act and the IPC, to three years of imprisonment, for sexually assaulting a 12-

year-old girl. 

It held that mere groping will not fall under the definition of “sexual assault’. .As per the 

prosecution and the minor victim’s testimony in court, in December 2016, the accused, 

Satish, had taken the girl to his house in Nagpur on the pretext of giving her something to 

eat. Once there, he groped her and attempted to remove her clothes, the high court had 

recorded in her verdict. However, since he groped her without removing her clothes, the 

offence cannot be termed as sexual assault and, instead, constitutes the offence of outraging 

a woman’s modesty under IPC Section 354, the high court had held that while Section 354 

entails minimum imprisonment for one year, sexual assault under the POCSO Act is harsher 

and entails minimum imprisonment of three years. The sessions court had sentenced the man 

to three years of imprisonment for the offences under the POCSO Act as also under IPC 

https://www.ijllr.com/
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section 354. The sentences were to run concurrently. The high court, however, acquitted him 

under the POCSO Act while upholding his conviction under IPC section 3547. 

WHAT IS THE LEGAL AGE OF CONSENT AND DEFINTION OF A ‘CHILD’? 

The POCSO Act was brought in 2012 to address the heinous crimes of sexual abuse and sexual 

exploitation of children through less ambiguous and more stringent legal provisions.  

The Act defines a child as any person below 18 years of age. However, there are several other 

laws in India, where the term ‘child’ is defined differently.  

The Child Labour (Prohibition and Regulation) Act, 1986 explain how any person below the 

age of 14 years would be classified as a child. 

The Juvenile Justice (Care and Protection of Children) Act 2015 describes a minor or a child 

as any person who is below the age of sixteen. The trial of a 16 year-old is allowed and he is 

said to be an adult in respect of commission of heinous offences. 

The Factories Act, 1948 defines the term of a ‘child’ as someone who is below the age of 15 

years. 

Many countries globally have 16 years or below as the age of consent and maturity. These 

countries include most of the American states, Europe, Japan, Canada, Australia, China and 

Russia fall into this category. 

There is a need for a uniform law for specify who is a child in India. The age of consent should 

go hand-in-hand with the age of adulthood.   

According to the Madras High Court, children get matured much earlier as they are exposed to 

various information due to living in a digital era and hence the age of consent should be made 

16 years from 18 years. 

In cases of consensual intercourse between two minors, then, each of them would be considered 

both, a victim and a perpetrator. Usually, the girl child is made the victim and this practice 

should be unfollowed because both minors are equally guilty and equally innocent. Sexual 

contact between two adolescents or between an adolescent and an adult are considered illegal 

 
7 Supra.point 7 
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under the POCSO Act 2012, because no exception has been granted in the Act under which an 

act of sexual encounter with a person under 18 is an offence irrespective of consent or the 

gender or marriage or age of the victim/the accused. However, it is proposed that any 

consensual sexual act that may constitute penetrative sexual assault should not be an offence 

when it is between two consenting adolescents, otherwise both the adolescents will be charged 

under the POCSO Act, 2012. On the other hand, the latest amendment of the Indian Penal Code 

concerning rape laws in 20138 clearly reports that the age of consent for sex has been fixed to 

18 years, hence, anyone who has consensual sex with a child below 18 years can be charged 

with rape, which may increase the number of rape cases. One more serious repercussion is that 

obstetric and gynaecologists need to report all the MTP (medical termination of pregnancy) 

cases performed on children (below 18 years). 

CONCLUSION 

The provisions of the POCSO Act 2012 include the following- 

• It is a UN Convention on the Rights of the Child. 

• It is a gender-neutral law that does not create any discrimination in the eyes of law and 

works towards speedy justice. 

• It provides relief and rehabilitation of the child by keeping the comfort and protection 

of the child as paramount importance. This is also done by keeping the burden of proof 

on the accused to prove this innocence.  

• The establishment and efficient implementation of special courts for speedy trials. 

For the smooth functioning of the POCSO Act, the Ministry of Law and Justice9 started with 

the scheme for setting up 1023 Fast Track Special Courts (FTSCs) for rape and POCSO Act 

cases, as a part of a National Mission for Safety of Women (NMSW). 

Under this Act the following steps have been taken- 

 
8 The Criminal Law (Amendment), 2013. [accessed on October 10, 2014]. Available 

from: http://indiacode.nic.in/acts-in-pdf/132013.pdf . 
9 lawmin.gov.in 

https://www.ijllr.com/
http://indiacode.nic.in/acts-in-pdf/132013.pdf
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a) There are 389 districts in the country. The cases pending under POCSO act has 

exceeded 100 in each of these districts. This act will help in the fast and efficient trials 

of cases. 

b) Under the recent scheme, each of these districts will have one exclusive POCSO court 

(FTSC), which will be set up for a period of one year. 

c) The financing of the scheme will be on the pattern of Centrally Sponsored Schemes, 

whereby, the central government would provide 60% of the funding and rest would be 

aided by the state governments.  

d)  Role of mental health professional: The definitive signs of genital trauma are seldom 

seen in cases of child sexual abuse10 . Hence, the evaluation of child sexual abuse victim 

requires special skills and techniques in history taking, forensic interviewing and 

medical examination. The role of mental health professional is crucial in interviewing 

the child in the court of law. Child sexual abuse can result in both short-term and long-

term harmful mental health impact. Mental health professionals need to be involved in 

follow up care of the victim with regard to emergence of psychiatric disorders, by 

providing individual counselling, family therapy and rehabilitation. 

Even from the legal point of view as given under the POCSO Act, 2012, the matter of consent 

remains as a tug of war between the age-appropriate developmental needs and legal obligation 

for the children in India. Unfortunately, amidst this debate, the real cases of child sexual abuse 

are getting overshadowed. There is an urgent need to address this issue, for protecting the best 

interest of the children from all forms of sexual exploitation and promoting their healthy 

development as sworn by the act. Although the POCSO Act, 2012 is an excellent piece of 

legislation and it recognizes almost every known form of sexual abuse against children as 

punishable offence, a few challenges remain to be answered. A multi-dimensional, multi-

agency team and multi-tier approach including access to psychosocial support is to be made 

available to deliver holistic comprehensive care under one roof for victims of child sexual 

abuse.11 

 
10 Adams JA, Harper K, Knudson S, Revilla J. Examination findings in legally confirmed child sexual abuse: it's 

normal to be normal. Pediatrics. 1994;94:310–7. [PubMed] [Google Scholar] 
11  Harbishettar V, Math SB. Violence against women in India: comprehensive care for survivors. Indian j Med 

Res. 2014;140:111–3. [PMC free article] [PubMed] [Google Scholar] 

https://www.ijllr.com/
https://www.ncbi.nlm.nih.gov/pubmed/8065856
https://scholar.google.com/scholar_lookup?journal=Pediatrics&title=Examination+findings+in+legally+confirmed+child+sexual+abuse:+it%27s+normal+to+be+normal&author=JA+Adams&author=K+Harper&author=S+Knudson&author=J+Revilla&volume=94&publication_year=1994&pages=310-7&pmid=8065856&
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4216486/
https://www.ncbi.nlm.nih.gov/pubmed/25297345
https://scholar.google.com/scholar_lookup?journal=Indian+j+Med+Res&title=Violence+against+women+in+India:+comprehensive+care+for+survivors&author=V+Harbishettar&author=SB+Math&volume=140&publication_year=2014&pages=111-3&

