Indian Journal of Law and Legal Research Volume VII Issue IT | ISSN: 2582-8878

SUPREMACY OF THE CONSTITUTION

Abhay Rawat, Amity Law School, Amity University Lucknow Campus

Ms. Aradhana Yadav, Assistant Professor at Amity Law School, Amity University
Lucknow Campus

ABSTRACT

The concept of constitutional supremacy establishes the constitution as the
highest legal authority within a political system, ensuring that all laws,
policies, and governmental actions are consistent with its provisions. It
signifies that the constitution serves as the foundation for the structure and
operation of the government, defining the separation of powers, fundamental
rights, and the rule of law. In a system governed by constitutional supremacy,
all branches of government, including the legislature, executive, and
judiciary, are bound by the constitution. This principle guarantees that any
law or action conflicting with the constitutional framework can be declared
invalid by the judiciary, reinforcing the system of checks and balances. The
supremacy of the constitution also safeguards the rights and liberties of
citizens by limiting the arbitrary exercise of power. It ensures that no
authority, regardless of its political or social standing, is above the
constitution. In countries such as India and the United States, constitutional
supremacy has been upheld through judicial review, where courts play a
crucial role in interpreting and protecting the constitution. This framework
establishes a stable legal environment, ensuring consistency, fairness, and
accountability in governance. Furthermore, constitutional supremacy
reinforces the democratic process by empowering citizens to challenge
unconstitutional acts and seek legal remedies. It also reflects the collective
will of the people, as the constitution is often a product of democratic
consensus. Thus, constitutional supremacy not only protects the integrity of
the legal system but also promotes political stability and the protection of
human rights.
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INTRODUCTION

The concept of constitutional supremacy is a cornerstone of modern democratic governance,
establishing the constitution as the highest legal authority within a political system (Ackerman,
1991). A constitution is essentially a set of fundamental principles and legal norms that define
the structure and functioning of a state (Dicey, 1885). It outlines the powers and responsibilities
of different branches of government, guarantees the rights and freedoms of citizens, and serves
as the ultimate reference point for the legality of governmental actions and legislation
(Loughlin, 2010). Constitutional supremacy ensures that the constitution remains the highest
source of law and that all other laws, policies, and governmental decisions are subject to its
authority. This principle establishes the framework for a balanced and accountable system of
governance where no individual or institution can act beyond the limits prescribed by the

constitution (Barber, 2001).

The idea of constitutional supremacy stems from the broader concept of the rule of law, which
asserts that the law should govern a nation rather than arbitrary decisions of individual leaders
(Raz, 1977). Constitutional supremacy takes this idea further by ensuring that the constitution
itself is the supreme legal authority. Under this framework, any law or action that contradicts
the constitution is considered null and void (Marbury v. Madison, 1803). This principle
empowers the judiciary, particularly constitutional courts, to review and strike down legislation
or executive actions that are found to be inconsistent with the constitutional framework. The
supremacy of the constitution thus reinforces the principle of legality and ensures that the

powers of the state are exercised within defined constitutional boundaries (Barber, 2001).

In many democratic countries, constitutional supremacy is reflected in the practice of judicial
review. Judicial review allows courts to interpret the constitution and assess whether laws and
governmental actions align with constitutional principles (Stone Sweet, 2000). This practice
was first established in the United States through the landmark case of Marbury v. Madison
(1803), where the Supreme Court asserted its authority to invalidate laws that conflict with the
constitution (Fisher, 2006). Since then, judicial review has become a defining feature of
constitutional governance in many countries, including India, Canada, Germany, and South
Africa (Choudhry, 2008). In India, the doctrine of constitutional supremacy is enshrined in
Article 13 of the Constitution, which states that any law inconsistent with the fundamental

rights guaranteed by the Constitution shall be void'. This reinforces the idea that the
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constitution holds the highest authority and that any deviation from its principles can be

challenged in a court of law.

The supremacy of the constitution also ensures the separation of powers among the legislative,
executive, and judicial branches of government (Barendt, 1998). By clearly defining the roles
and responsibilities of each branch, the constitution prevents the concentration of power in any
single entity. This system of checks and balances is essential for maintaining political stability
and ensuring that power is exercised fairly and responsibly (Vile, 1967). The legislative branch
is tasked with making laws, the executive branch is responsible for implementing them, and
the judiciary ensures that laws are interpreted and applied according to constitutional principles
(Loughlin, 2010). Constitutional supremacy ensures that each branch operates within its
constitutional limits and that any encroachment on the powers of another branch can be legally

challenged.

Constitutional supremacy serves as a safeguard for the protection of fundamental rights and
civil liberties (Barber, 2001). By establishing the constitution as the highest legal authority,
individuals are guaranteed protection against the arbitrary exercise of power by the state. The
constitution defines the scope of government authority and sets limits on how that authority
can be exercised, ensuring that the rights and freedoms of citizens are not violated (Stone
Sweet, 2000). For instance, in India, the fundamental rights enshrined in Part IIT of the
Constitution provide citizens with essential protections, including the right to equality, freedom
of speech, and protection from discrimination (Austin, 1999). Any attempt by the government
to infringe upon these rights can be challenged in court, and the judiciary has the power to

strike down such laws or actions if they are found to be unconstitutional.

The principle of constitutional supremacy also reinforces the democratic nature of governance
(Choudhry, 2008). Since the constitution is often the product of a democratic process involving
the collective will of the people, its supremacy ensures that the government remains
accountable to the people (Ackerman, 1991). Democratic legitimacy stems from the idea that
the constitution reflects the fundamental values and aspirations of society. Therefore, any
deviation from constitutional principles is not only a legal issue but also a violation of the
democratic mandate. This connection between constitutional supremacy and democracy
ensures that governmental authority is exercised in accordance with the consent of the

governed.
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In addition to defining the structure of government and protecting individual rights,
constitutional supremacy also provides a mechanism for constitutional amendment and
evolution (Barber, 2001). While the constitution is considered the highest legal authority, most
constitutional frameworks include provisions for amendment to allow the constitution to adapt
to changing social, political, and economic circumstances. This ensures that the constitution
remains relevant and responsive to the needs of society (Loughlin, 2010). However, the process
of constitutional amendment is often carefully regulated to prevent arbitrary or politically
motivated changes. In India, for example, Article 368 of the Constitution outlines the procedure
for constitutional amendments, requiring a special majority in Parliament and, in some cases,
ratification by state legislatures. This process ensures that constitutional changes reflect broad

political and social consensus.

Despite the clear advantages of constitutional supremacy, challenges to its implementation and
enforcement persist in many political systems (Stone Sweet, 2000). Political instability,
authoritarian tendencies, and judicial weakness can undermine the supremacy of the
constitution. In some cases, governments have attempted to bypass constitutional limits
through emergency powers or executive orders (Barber, 2001). In other cases, political
interference in the judiciary has weakened the ability of courts to uphold constitutional
principles. However, the resilience of constitutional supremacy depends on the strength of
democratic institutions, public awareness, and the commitment of political leaders and the
judiciary to uphold constitutional values. Moreover, constitutional supremacy also plays a
crucial role in international law and relations (Choudhry, 2008). In some cases, constitutional
principles influence how states engage with international treaties and agreements. For example,
some countries require that international treaties be consistent with their constitutional
framework before they can be ratified or enforced domestically. This ensures that constitutional
values and national sovereignty are preserved even in the context of global governance. In
India, for instance, the Supreme Court has held that international treaties and conventions
cannot override the fundamental rights guaranteed by the Constitution. This reinforces the idea
that constitutional supremacy extends to the international sphere, ensuring that national legal

principles are not compromised by external pressures.

The importance of constitutional supremacy is further highlighted in times of political crisis or
constitutional conflict (Loughlin, 2010). When political leaders or institutions attempt to

exceed their constitutional authority, the judiciary and civil society often play a crucial role in
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defending constitutional principles. Peaceful protests, public interest litigation, and media
scrutiny have all contributed to preserving constitutional supremacy in various democracies
(Stone Sweet, 2000). The role of independent institutions, such as election commissions and

human rights bodies, also helps ensure that constitutional norms are respected and upheld. !
Historical Background of Constitutional Supremacy

The concept of constitutional supremacy has its roots in the development of constitutional
governance and the rule of law. It reflects the idea that a constitution is the highest legal
authority in a political system, providing a framework for the functioning of government and
the protection of individual rights. The evolution of constitutional supremacy is closely tied to
the historical development of political systems, the rise of democratic ideals, and the need to
limit the powers of rulers and government institutions. Over centuries, the principle of
constitutional supremacy has emerged as a defining feature of modern democratic governance,

influencing legal systems and political structures across the world.

The foundation of constitutional supremacy can be traced back to ancient legal and political
traditions. In ancient Greece, philosophers such as Plato and Aristotle discussed the importance
of laws in regulating political authority and ensuring justice. Aristotle argued that the rule of
law was essential for maintaining political stability and preventing the concentration of power
in the hands of a single ruler. He advocated for a constitutional framework where laws, rather
than the will of individuals, would govern society (Aristotle, Politics). This early recognition
of the importance of legal structures laid the groundwork for the development of constitutional
governance in later centuries. In ancient Rome, the concept of constitutional order took a more
formal shape through the Roman Republic. The Roman legal system was based on a complex
set of laws known as the Twelve Tables, which established the rights and responsibilities of
citizens and the limits of governmental authority. The Roman Republic operated under a mixed
constitution that combined elements of democracy, aristocracy, and monarchy, creating a
system of checks and balances. Although the Roman system eventually collapsed, its legal and
constitutional principles influenced the development of constitutional thought in medieval and

modern Europe (Crawford, 1996).

1 Ackerman, B. (1991). We the People: Foundations.

Page: 2426



Indian Journal of Law and Legal Research Volume VII Issue IT | ISSN: 2582-8878

During the medieval period, the idea of constitutional governance resurfaced in the context of
conflicts between monarchs and emerging political institutions. The signing of the Magna
Carta in 1215 is widely regarded as a pivotal moment in the history of constitutional
supremacy. The Magna Carta was a charter of rights agreed to by King John of England under
pressure from rebellious barons. It established the principle that the king was subject to the law
and that certain rights and liberties of subjects were protected from arbitrary royal authority
(Holt, 1965). The Magna Carta laid the foundation for the development of constitutional law
in England and introduced the idea that governmental power should be limited by a higher
legal authority. The rise of constitutional supremacy gained momentum during the English
Civil War (1642—-1651) and the Glorious Revolution of 1688. The conflict between the
monarchy and Parliament over the limits of royal authority resulted in the establishment of
constitutional principles that restricted the powers of the king and enhanced the role of
Parliament. The Bill of Rights of 1689 formally established the supremacy of Parliament and
codified key constitutional principles, including the right to a fair trial, the prohibition of cruel
and unusual punishment, and the requirement for parliamentary consent for taxation and
military action (Blackstone, 1765). These developments marked the emergence of
constitutional supremacy in the British political system, where parliamentary authority became

the highest source of legal power.

The American Revolution (1775-1783) and the drafting of the United States Constitution in
1787 further advanced the concept of constitutional supremacy. The American colonists
rejected British rule and sought to establish a system of government based on the principles of
popular sovereignty, the separation of powers, and the protection of individual rights. The
United States Constitution became the first written constitution to establish a clear framework
for constitutional supremacy. Article VI of the Constitution explicitly states that the
Constitution, along with federal laws and treaties, shall be the "supreme Law of the Land."
This principle ensured that state laws and governmental actions would be subject to
constitutional review, and any law found to be inconsistent with the Constitution would be
declared invalid (U.S. Constitution, Article VI). The principle of constitutional supremacy was
reinforced through the establishment of judicial review in the landmark case of Marbury v.
Madison (1803). In this case, Chief Justice John Marshall of the United States Supreme Court
asserted the authority of the judiciary to interpret the Constitution and invalidate laws that

violated constitutional principles. This decision established the foundation for the modern
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practice of constitutional review and reinforced the idea that the Constitution holds the highest

legal authority in the American legal system (Marbury v. Madison, 1803).

The concept of constitutional supremacy in the United States influenced the development of
constitutional governance in other democratic nations. In France, the concept of constitutional
supremacy emerged during the French Revolution (1789-1799) and the subsequent
establishment of the French Republic. The Declaration of the Rights of Man and of the Citizen
(1789) proclaimed the principles of equality, liberty, and the rule of law, forming the basis for
a constitutional framework that limited the powers of the state and protected individual rights.
The adoption of written constitutions in France and other European countries in the 19th
century reflected the growing recognition of constitutional supremacy as a means of limiting
governmental power and ensuring the protection of fundamental rights (Declaration of the

Rights of Man, 1789).

The development of constitutional supremacy in the 20th century was shaped by the rise of
constitutional democracies and the establishment of international human rights norms. After
World War II, many countries adopted new constitutions that incorporated principles of
constitutional supremacy and the protection of human rights. The German Basic Law (1949)
established a constitutional framework based on the rule of law, the separation of powers, and
the protection of fundamental rights. The German Constitutional Court was granted the
authority to review laws and governmental actions for consistency with the Basic Law,

reinforcing the principle of constitutional supremacy (German Basic Law, 1949).

In India, the principle of constitutional supremacy was enshrined in the Constitution of 1950.

The Indian Constitution, drafted by the Constituent Assembly under the leadership of Dr. B.R.
Ambedkar, established the framework for a parliamentary democracy based on the principles
of equality, justice, and the protection of fundamental rights. Article 13 of the Indian
Constitution explicitly states that any law inconsistent with the fundamental rights guaranteed
by the Constitution shall be void (Indian Constitution, Article 13). The Supreme Court of India
was granted the authority to review laws and governmental actions for consistency with
constitutional principles, reinforcing the idea that the Constitution is the highest source of legal

authority in the country.

The concept of constitutional supremacy has also influenced the development of constitutional
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governance in Africa, Latin America, and Asia. Many post-colonial nations adopted
constitutions that established the framework for constitutional supremacy and the protection
of human rights. The South African Constitution of 1996, for example, established a
constitutional framework based on the principles of equality, non-discrimination, and the
protection of individual rights. The South African Constitutional Court was granted the
authority to review laws and governmental actions for consistency with constitutional
principles, reinforcing the idea of constitutional supremacy in the post-apartheid era (South

African Constitution, 1996).

Constitutional supremacy has also played a significant role in the development of international
law and global governance. The United Nations Charter (1945) and the Universal Declaration
of Human Rights (1948) established international legal norms based on the principles of
constitutional governance, human rights, and the rule of law. Many national constitutions have
incorporated these principles, reinforcing the idea that constitutional supremacy is consistent
with international legal standards (United Nations Charter, 1945; Universal Declaration of

Human Rights, 1948).?
Role of Judiciary in Ensuring Constitutional Supremacy

The judiciary plays a fundamental role in upholding the supremacy of the constitution by
ensuring that all laws, policies, and governmental actions conform to the constitutional
framework. Constitutional supremacy means that the constitution is the highest legal authority
in a state, and all institutions, including the legislature and the executive, are bound by its
provisions. The judiciary acts as the guardian and interpreter of the constitution, ensuring that
the principles enshrined in the constitution are respected and protected. Through its power of
judicial review, the judiciary prevents the misuse of power, protects fundamental rights, and
maintains the balance of power among different branches of government. One of the most
significant functions of the judiciary in maintaining constitutional supremacy is the power of
judicial review. Judicial review allows the courts to examine the constitutionality of laws and
governmental actions. If a law or action is found to be inconsistent with the constitution, the
judiciary has the authority to declare it null and void. This principle was firmly established in
the United States through the landmark case Marbury v. Madison (1803), where Chief Justice

John Marshall affirmed the power of the Supreme Court to review and invalidate laws that

2 Dicey, A.V. (1885). Introduction to the Study of the Law of the Constitution.
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conflict with the constitution. This decision set a precedent for other democratic nations,

reinforcing the judiciary’s role in safeguarding constitutional principles.

In democratic systems, the judiciary serves as a check on the powers of the legislature and the
executive. Constitutional supremacy requires that governmental authority be exercised within
the limits defined by the constitution. The judiciary ensures that the legislature does not pass
laws that violate constitutional principles, such as the protection of fundamental rights or the
separation of powers. Similarly, the judiciary monitors the actions of the executive branch to
prevent abuse of power and ensure that executive decisions comply with constitutional norms.
By acting as a check on legislative and executive actions, the judiciary prevents the
concentration of power and preserves the balance of power within the political system. The
protection of fundamental rights is another crucial aspect of the judiciary’s role in ensuring
constitutional supremacy. Modern constitutions guarantee a range of fundamental rights,
including the right to equality, freedom of speech, and protection against discrimination. The
judiciary plays a central role in interpreting and enforcing these rights. In cases where
individuals or groups claim that their constitutional rights have been violated, the judiciary has
the authority to provide remedies and ensure that justice is served. Courts have often expanded
the scope of fundamental rights through progressive interpretations, adapting constitutional
principles to changing social and political realities. For example, the Indian Supreme Court has
upheld the right to privacy and the right to dignity as essential components of the right to life
and personal liberty under Article 21 of the Indian Constitution.

Judicial independence is essential for the effective functioning of the judiciary in upholding
constitutional supremacy. Independence ensures that judges are free from political pressure,
influence, and interference from other branches of government. An independent judiciary can
impartially interpret the constitution, protect individual rights, and hold the government
accountable. Judicial appointments, tenure security, and protection from external influence are
key factors that contribute to judicial independence. In countries with a strong tradition of
judicial independence, courts have been able to challenge and overturn unconstitutional actions
without fear of political retribution. The doctrine of the separation of powers reinforces the
judiciary's role in maintaining constitutional supremacy. According to this principle, the
legislative, executive, and judicial branches of government have distinct and independent
functions. The judiciary's role is to interpret the law and resolve disputes, while the legislature

enacts laws and the executive implements them. The judiciary ensures that each branch
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operates within its constitutional limits and does not encroach upon the functions of other
branches. In cases of constitutional conflict, the judiciary acts as the final arbiter, ensuring that

constitutional boundaries are respected and maintained.

In parliamentary systems, where the legislature often holds dominant authority, the judiciary
plays a crucial role in protecting constitutional principles from legislative overreach. In the
United Kingdom, where parliamentary sovereignty is a key feature of the political system, the
judiciary ensures that parliamentary actions are consistent with human rights and constitutional
conventions. The establishment of the UK Supreme Court in 2009 further strengthened the
judiciary's ability to review legislative and executive actions and uphold constitutional
principles. Similarly, in India, the judiciary has developed the doctrine of the basic structure,
which holds that certain fundamental features of the constitution—such as democracy,
secularism, and judicial independence—cannot be altered or destroyed through constitutional
amendments. This doctrine reinforces the idea that constitutional supremacy is not subject to
political manipulation. The judiciary also plays a key role in resolving constitutional disputes
and interpreting constitutional provisions. Constitutional language is often broad and open to
interpretation, requiring the judiciary to provide clarity and guidance. Through landmark
decisions, courts have shaped the understanding of constitutional principles and established
legal precedents that guide future governance. In the United States, cases such as Brown v.
Board of Education (1954) redefined the understanding of equality and racial segregation,
while in India, cases like Kesavananda Bharati v. State of Kerala (1973) reinforced the doctrine
of the basic structure. These decisions demonstrate the judiciary’s power to shape

constitutional governance and ensure that constitutional principles are upheld in practice.

The judiciary’s role in constitutional interpretation extends to the protection of minority rights
and vulnerable groups. Democratic governance often involves majoritarian rule, which can
lead to the marginalization of minority interests. The judiciary acts as a safeguard against the
tyranny of the majority by ensuring that constitutional protections for minority rights are
respected. Courts have played a significant role in advancing the rights of women, religious
minorities, LGBTQ+ communities, and marginalized social groups. By interpreting
constitutional provisions in favor of equality and justice, the judiciary reinforces the principles
of constitutional supremacy and democratic governance. In addition to domestic constitutional
issues, the judiciary also plays a role in integrating international legal principles with

constitutional law. In an increasingly interconnected world, constitutional principles often
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intersect with international treaties, human rights norms, and global governance structures.
Courts have been called upon to interpret the compatibility of domestic laws with international
legal standards and ensure that constitutional supremacy is maintained in the face of global
legal obligations. For example, the European Court of Justice and the European Court of
Human Rights have influenced the interpretation of constitutional law in European nations,
creating a complex relationship between domestic constitutional authority and international

legal norms.

Judicial activism has emerged as a significant factor in reinforcing constitutional supremacy in
some legal systems. Judicial activism refers to the judiciary's proactive approach in addressing
social, political, and economic issues through constitutional interpretation. Courts have
expanded the scope of constitutional rights, mandated government action, and directed policy
changes to ensure the protection of constitutional principles. While judicial activism has been
praised for advancing social justice and accountability, it has also been criticized for
overstepping the judiciary's constitutional role and interfering with legislative and executive
functions. The balance between judicial activism and judicial restraint remains a key issue in
constitutional governance. The role of the judiciary in ensuring constitutional supremacy is not
without challenges. Political interference, corruption, lack of resources, and executive
overreach can undermine the independence and effectiveness of the judiciary. In some
countries, authoritarian governments have sought to weaken judicial independence and limit
the judiciary's power of constitutional review. Ensuring judicial integrity, transparency, and
public trust is essential for maintaining constitutional supremacy and the rule of law. Strong
legal frameworks, independent judicial appointments, and accountability mechanisms are
necessary to protect the judiciary's role as the guardian of the constitution. The judiciary plays
a pivotal role in upholding constitutional supremacy by ensuring that laws and governmental
actions conform to constitutional principles. Through judicial review, protection of
fundamental rights, and interpretation of constitutional provisions, the judiciary acts as a check
on legislative and executive power. An independent and impartial judiciary is essential for
maintaining the balance of power, protecting individual rights, and ensuring democratic
governance. The judiciary's role in reinforcing constitutional supremacy reflects the broader

commitment to the rule of law, justice, and accountability in modern political systems.?

3 Barber, N. (2001). Constitutional Supremacy and the Rule of Law.
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Constitutional Supremacy in Major Democracies

Constitutional supremacy is a defining feature of democratic governance, where the
constitution stands as the highest legal authority, guiding the functioning of the legislative,
executive, and judicial branches of government. It establishes the framework for political
authority, outlines the distribution of powers, protects fundamental rights, and provides
mechanisms for resolving disputes. In major democracies, constitutional supremacy ensures
that the rule of law prevails over political power, and all state institutions are accountable to
the constitutional framework. The judiciary plays a critical role in enforcing constitutional
norms, safeguarding individual rights, and maintaining the balance of power among different
branches of government. This paper explores the concept of constitutional supremacy in major
democracies, including the United States, the United Kingdom, India, Germany, and France,

highlighting the similarities and differences in their constitutional frameworks.

1. United States

The United States is often regarded as the birthplace of modern constitutional supremacy. The
U.S. Constitution, adopted in 1787, established a federal system of government with a clear
separation of powers among the legislative, executive, and judicial branches. The principle of
constitutional supremacy was firmly established through the landmark case Marbury v.
Madison (1803), where Chief Justice John Marshall asserted the power of the Supreme Court
to exercise judicial review. This decision affirmed that any law passed by Congress that

conflicts with the Constitution is null and void.

The U.S. Constitution is considered the supreme law of the land, and all state and federal laws
must conform to its provisions. Article VI of the Constitution explicitly states that the
Constitution, along with federal laws and treaties, constitutes the "supreme law of the land."
The judiciary, particularly the Supreme Court, plays a central role in maintaining constitutional
supremacy by interpreting the Constitution and resolving disputes regarding its meaning. The
Bill of Rights, which includes fundamental freedoms such as freedom of speech, religion, and
the right to due process, further reinforces the authority of the Constitution. Over the years, the
Supreme Court has played a decisive role in shaping American constitutional law through
landmark decisions such as Brown v. Board of Education (1954), which ended racial

segregation, and Roe v. Wade (1973), which recognized a woman's right to abortion.
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2. United Kingdom

Unlike the United States, the United Kingdom follows the principle of parliamentary
sovereignty rather than strict constitutional supremacy. The UK does not have a single written
constitution; instead, its constitutional framework is based on statutes, common law,
conventions, and legal precedents. Historically, the principle of parliamentary sovereignty
meant that Parliament could make or unmake any law, and no court could overrule

parliamentary decisions.

However, the establishment of the Human Rights Act (1998) and the UK's membership in the
European Union introduced elements of constitutional supremacy. The Human Rights Act
incorporated the European Convention on Human Rights (ECHR) into UK law, allowing courts
to review the compatibility of legislation with human rights principles. The creation of the UK
Supreme Court in 2009 further strengthened judicial oversight. Although UK courts cannot
strike down parliamentary legislation, they can issue declarations of incompatibility,

compelling Parliament to amend or repeal laws that conflict with human rights norms.

The Brexit process highlighted the tension between parliamentary sovereignty and
constitutional supremacy. The UK Supreme Court’s decision in the Miller case (2017) asserted
that the government could not trigger the UK's exit from the EU without parliamentary
approval, reinforcing the judiciary's role in protecting constitutional principles. While
parliamentary sovereignty remains a cornerstone of the UK’s constitutional order, the judiciary
has increasingly asserted its authority in upholding constitutional norms and protecting

individual rights.
3. India

India’s constitutional framework is based on the principle of constitutional supremacy. The
Indian Constitution, adopted in 1950, is the longest written constitution in the world. It
establishes India as a sovereign, socialist, secular, and democratic republic, with a clear
separation of powers among the legislative, executive, and judicial branches. The Constitution
guarantees fundamental rights, including equality before the law, freedom of speech and

expression, and protection against discrimination.

The Supreme Court of India plays a central role in maintaining constitutional supremacy
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through its power of judicial review. The landmark case Kesavananda Bharati v. State of Kerala
(1973) established the doctrine of the basic structure, which holds that certain fundamental
features of the Constitution—such as democracy, secularism, judicial independence, and the
rule of law—cannot be amended or destroyed by Parliament. This doctrine limits the power of

the legislature and ensures that constitutional supremacy is preserved.

The Indian judiciary has also been proactive in expanding the scope of fundamental rights
through progressive interpretations of the Constitution. In Maneka Gandhi v. Union of India
(1978), the Supreme Court interpreted the right to life and personal liberty to include the right
to dignity and freedom from arbitrary state action. The judiciary has further recognized the
right to privacy, the right to education, and environmental protection as essential components
of constitutional rights. Through public interest litigation (PIL), Indian courts have enhanced

access to justice and held the government accountable for constitutional violations.

4. Germany

Germany’s constitutional framework is based on the Basic Law (Grundgesetz) of 1949, which
establishes the Federal Republic of Germany as a democratic and constitutional state. The
Basic Law was drafted in response to the abuses of the Nazi regime, with a strong emphasis

on human dignity, fundamental rights, and the rule of law.

The Federal Constitutional Court (Bundesverfassungsgericht) is the highest authority for
constitutional interpretation and review in Germany. It has the power to declare laws
unconstitutional if they violate the Basic Law. The principle of constitutional supremacy is
reinforced by the supremacy clause in the Basic Law, which states that all laws and

governmental actions must conform to constitutional provisions.

The German Constitutional Court has played a significant role in shaping German
constitutional law through landmark decisions on issues such as freedom of speech, religious
freedom, and equality. The court’s rulings on abortion rights, data protection, and anti-terrorism
measures reflect its commitment to protecting individual rights and upholding constitutional
norms. The principle of proportionality, which requires that governmental actions must be

necessary and balanced, is a key feature of German constitutional jurisprudence.
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5. France

France’s constitutional framework is based on the Constitution of the Fifth Republic, adopted
in 1958. The French system combines elements of parliamentary and presidential systems, with
a strong executive branch and a constitutional council (Conseil Constitutionnel) that reviews

the constitutionality of laws.

The Constitutional Council plays a key role in maintaining constitutional supremacy by
ensuring that laws passed by Parliament comply with constitutional provisions. The
introduction of the Priority Preliminary Ruling on the Issue of Constitutionality (QPC) in 2008
strengthened the council’s role by allowing individuals to challenge the constitutionality of

laws after they have been enacted.

France’s constitutional framework emphasizes the principles of republicanism, secularism
(laicité), and equality. The Constitutional Council has issued significant rulings on issues such
as the separation of church and state, freedom of expression, and gender equality. The French
judiciary also plays a role in protecting constitutional principles through its administrative

courts, which review the legality of governmental actions.

Constitutional supremacy is a cornerstone of democratic governance, ensuring that political
authority is exercised within constitutional limits. While the United States, India, and Germany
follow a strict model of constitutional supremacy with strong judicial oversight, the United
Kingdom’s model reflects the primacy of parliamentary sovereignty tempered by judicial
review. France’s mixed system balances executive authority with constitutional oversight. In
each of these democracies, the judiciary serves as the guardian of constitutional norms,
protecting fundamental rights and maintaining the balance of power. Despite differences in
constitutional design, the principle of constitutional supremacy reinforces the rule of law,

democratic accountability, and the protection of individual freedoms.*®
Theoretical Framework

The concept of constitutional supremacy is grounded in several key political and legal theories

that emphasize the primacy of the constitution as the foundation of a democratic state. The

4 Constitution of India, Article 13 C 368.
° Austin, G. (1999). The Indian Constitution: Cornerstone of a Nation.
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theoretical framework for constitutional supremacy draws from social contract theory,
constitutionalism, the rule of law, and separation of powers. These theories provide the
intellectual and philosophical basis for understanding why constitutional supremacy is
essential for maintaining the legitimacy of state authority, protecting individual rights, and
ensuring political stability. Social contract theory, as proposed by philosophers such as Thomas
Hobbes, John Locke, and Jean-Jacques Rousseau, forms the foundation for constitutional
supremacy. According to Locke, political authority originates from a contract between the
governed and the governing body. Citizens surrender certain freedoms to the state in exchange
for protection and order. However, this authority is not absolute; it is constrained by the terms
of the social contract, which are reflected in the constitution. The constitution, therefore,
represents the collective will of the people and establishes the limits of state power. Locke
argued that when the government violates the terms of the contract, citizens have the right to
resist and replace it. Constitutional supremacy ensures that governmental authority remains

accountable to the people and operates within the constitutional framework.

Constitutionalism is another key theoretical pillar. Constitutionalism asserts that political
power should be exercised according to established constitutional principles and not through
arbitrary rule. A written or unwritten constitution serves as a higher legal authority that defines
the structure of government, the distribution of powers, and the rights of citizens.
Constitutionalism ensures that laws and governmental actions conform to constitutional
provisions, reinforcing the idea that the constitution is the highest legal authority in the
state.The rule of law is closely linked to constitutional supremacy. Legal theorist A.V. Dicey
argued that the rule of law requires that laws must be clear, predictable, and apply equally to
all individuals. Constitutional supremacy strengthens the rule of law by ensuring that all laws
and governmental actions are subject to constitutional review. The judiciary plays a critical
role in upholding the rule of law by interpreting the constitution, resolving disputes, and

protecting individual rights from state encroachment.

The principle of separation of powers, as articulated by Montesquieu, further supports the
framework for constitutional supremacy. Montesquieu argued that political authority should be
divided among the legislative, executive, and judicial branches to prevent the concentration of
power and protect individual freedoms. Constitutional supremacy reinforces the separation of
powers by establishing clear limits on the authority of each branch of government and

empowering the judiciary to review the constitutionality of legislative and executive actions.
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Judicial review is a key mechanism through which constitutional supremacy is enforced.
Landmark cases such as Marbury v. Madison (1803) in the United States and Kesavananda
Bharati v. State of Kerala (1973) in India have established the judiciary’s authority to strike
down laws and governmental actions that violate constitutional principles. Through judicial
review, courts act as guardians of the constitution, ensuring that political power remains

accountable to constitutional norms.

Conclusion

Constitutional supremacy serves as the cornerstone of democratic governance, ensuring that
political authority is exercised within the framework of established constitutional principles. It
establishes the constitution as the highest legal authority, guiding the structure and functioning
of the state, protecting fundamental rights, and maintaining the balance of power among the
legislative, executive, and judicial branches. The principle of constitutional supremacy ensures
that no individual or institution, including the government itself, operates beyond the limits
defined by the constitution. This framework reinforces the rule of law, safeguards democratic
values, and upholds the protection of individual freedoms and rights. The study of
constitutional supremacy across major democracies reveals both similarities and differences in
how this principle is applied. In countries like the United States, Germany, and India,
constitutional supremacy is explicitly recognized, with the judiciary holding the authority to
review and invalidate laws that conflict with constitutional provisions. The landmark case
Marbury v. Madison (1803) in the United States established the principle of judicial review,
reinforcing the role of the judiciary in upholding constitutional supremacy. Similarly, in India,
the doctrine of the basic structure, established through Kesavananda Bharati v. State of Kerala
(1973), ensures that the fundamental features of the constitution cannot be amended or altered
by the legislature, thereby preserving constitutional supremacy. The German Federal
Constitutional Court plays a pivotal role in ensuring that all state actions and laws conform to

the Basic Law, reinforcing the constitutional order and protecting fundamental rights.

In contrast, the United Kingdom presents a different model where parliamentary sovereignty
historically took precedence over constitutional supremacy. The principle that Parliament can
make or unmake any law has long defined the UK’s constitutional framework. However, the
incorporation of the Human Rights Act (1998) and the influence of European law introduced

elements of constitutional supremacy by allowing courts to assess the compatibility of

Page: 2438



Indian Journal of Law and Legal Research Volume VII Issue IT | ISSN: 2582-8878

legislation with human rights norms. The creation of the UK Supreme Court and its rulings in
cases like Miller (2017) reflect a growing recognition of judicial oversight and constitutional
norms within the UK’s parliamentary system. Despite the absence of a written constitution, the
judiciary’s evolving role in reviewing legislative and executive actions has strengthened the
influence of constitutional principles in the UK’s legal framework. France, with its semi-
presidential system, maintains a constitutional framework where the Constitutional Council
ensures that parliamentary legislation adheres to constitutional provisions. The introduction of
the Priority Preliminary Ruling on the Issue of Constitutionality (QPC) in 2008 reinforced the
council’s authority to assess the constitutionality of laws post-enactment, thereby enhancing
the protection of constitutional norms. The French model reflects a balance between executive
authority and constitutional oversight, where the judiciary plays a vital role in protecting
individual rights and maintaining constitutional order. The role of the judiciary in ensuring
constitutional supremacy is central to the functioning of democratic systems. Judicial review
empowers courts to act as guardians of the constitution, ensuring that the actions of the
legislature and executive conform to constitutional norms. Through landmark decisions, courts
have played a transformative role in shaping constitutional law, expanding the scope of
fundamental rights, and resolving complex constitutional disputes. In the United States,
decisions like Brown v. Board of Education (1954) and Roe v. Wade (1973) reflect the
judiciary’s role in advancing social justice and protecting individual freedoms. In India, the
Supreme Court has expanded the interpretation of fundamental rights to include the right to
privacy, environmental protection, and social justice, reflecting the dynamic nature of

constitutional supremacy in a diverse and evolving society.

Constitutional supremacy also serves as a safeguard against the concentration and abuse of
political power. The principle of separation of powers, articulated by Montesquieu, ensures
that political authority is divided among the legislative, executive, and judicial branches,
preventing the rise of authoritarianism and ensuring accountability. Constitutional supremacy
reinforces this balance by limiting the powers of each branch of government and providing
mechanisms for judicial oversight. In Germany, the principle of proportionality ensures that
state actions are necessary, balanced, and in conformity with constitutional principles. In
France, constitutional oversight protects against executive overreach and guarantees the
protection of fundamental rights. The Indian Supreme Court’s power of judicial review has
been instrumental in checking legislative and executive actions that threaten constitutional

principles, reinforcing the importance of constitutional supremacy in a vibrant democracy. The
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protection of fundamental rights lies at the core of constitutional supremacy. Constitutions
establish a framework for safeguarding individual freedoms, equality, and social justice. In the
United States, the Bill of Rights guarantees civil liberties, including freedom of speech,
religion, and the right to due process. In India, the Constitution’s Fundamental Rights protect
against discrimination, ensure equal treatment under the law, and guarantee the right to life and
personal liberty. The German Basic Law emphasizes human dignity and equality as inviolable
constitutional principles, reflecting the post-war commitment to protecting individual rights.
France’s constitutional framework protects the principles of republicanism, secularism, and
equality, ensuring that state actions remain consistent with constitutional norms. The
judiciary’s role in interpreting and enforcing these rights ensures that constitutional supremacy
translates into meaningful protection of individual freedoms and social justice. Constitutional
supremacy also provides a framework for political stability and conflict resolution. By
establishing clear rules for the exercise of political authority and the resolution of disputes,
constitutional supremacy reduces the risk of political instability and authoritarianism. The
judiciary’s authority to resolve constitutional disputes ensures that conflicts between different
branches of government and between the state and citizens are addressed within a
constitutional framework. In the United States, the Supreme Court’s rulings have resolved
contentious issues related to civil rights, abortion, and electoral processes, reinforcing the
legitimacy of the constitutional order. In India, the judiciary has played a critical role in
resolving disputes related to federalism, religious freedoms, and social justice, ensuring that

constitutional principles guide political decision-making.

The adaptability of constitutional supremacy reflects its enduring relevance in evolving
political and social contexts. While the core principles of constitutional supremacy remain
constant, constitutional frameworks have demonstrated the capacity to evolve in response to
changing social, political, and economic realities. The amendment process in the United States,
India, and Germany reflects the dynamic nature of constitutional supremacy, allowing
constitutional norms to adapt to new challenges while preserving the integrity of the
constitutional framework. The judiciary’s role in interpreting and applying constitutional
principles ensures that constitutional supremacy remains responsive to the needs of society
while maintaining the stability and consistency of the legal order. Globalization and the rise of
international human rights norms have also influenced constitutional supremacy in major
democracies. The incorporation of international treaties and human rights conventions into

domestic legal frameworks has reinforced constitutional supremacy and expanded the scope of

Page: 2440



Indian Journal of Law and Legal Research Volume VII Issue IT | ISSN: 2582-8878

constitutional rights. In Germany, the Federal Constitutional Court’s rulings on data protection
and anti-terrorism measures reflect the influence of European human rights law. In India, the
judiciary has drawn on international human rights norms to strengthen the protection of
fundamental rights. The UK’s incorporation of the European Convention on Human Rights
through the Human Rights Act reflects the growing interaction between domestic constitutional
principles and international legal standards. In conclusion, constitutional supremacy remains a
fundamental principle of democratic governance, ensuring that political authority is exercised
within the limits defined by the constitution. The judiciary’s role in interpreting and enforcing
constitutional norms reinforces the protection of individual rights, the balance of power, and
the stability of the political order. While different democracies have adopted distinct models of
constitutional supremacy, the core principle that the constitution serves as the highest legal
authority remains consistent. The adaptability of constitutional frameworks to changing social
and political contexts reflects the enduring strength and relevance of constitutional supremacy.
As democracies continue to face new challenges, the principle of constitutional supremacy will
remain essential for protecting individual freedoms, maintaining political stability, and

upholding the rule of law.
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