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Introduction:

The Protection of Children from Sexual Offences (POCSO) Act, 2012, was enacted to create a
comprehensive legal framework for safeguarding minors (persons under 18 years of age)
against sexual abuse and exploitation. Under the Act, any sexual activity with a person below
18 is criminalised, regardless of consent.? In effect, the POCSO Act fixes the statutory age of
consent at 18 years in India: it defines “child” as anyone under 18 and presumes that minors
lack the capacity to consent to sexual acts.> The Act provides for special courts, child-friendly
procedures, and stringent punishments (e.g. 10-20 years’ imprisonment for penetrative assault)
to ensure “the best interest and well-being of the child”.* This paper examines the age-
ofconsent rule under POCSO, tracing its historical evolution, analysing key judicial
interpretations, and evaluating comparative international approaches. In particular, it
scrutinises the tension between absolute protection for children and the realities of adolescent

relationships, assesses implementation challenges, and reviews proposed reforms.
Legal Framework of the POCSO Act

Statutory Definition of “Child”. The POCSO Act expressly defines a “child” as “any person
below the age of eighteen years™ Because the Act proscribes sexual assault on any “child”
(whether penetrative or non-penetrative), it implicitly fixes the age of sexual consent at 18 for
both boys and girls. By design, the Act thus adopts a strict liability approach: consent by a

minor is immaterial. As one scholar notes, “the POCSO Act... effectively criminalised all
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sexual activity under the age of 18”, making consensual sex by minor a punishable offence.®
In parliamentary debates, the POCSO Bill originally contained a proviso allowing consent
between 16—18 year-olds, but this exception was removed before enactment on the rationale

that questioning children about consent is traumatic.’

Offences under POCSO-The Act categorises different forms of child sexual abuse into
“penetrative sexual assault” (Section 3) and “sexual assault” (Section 7), among others. All
these provisions make any sexual act with a child (below 18) an offence, with enhanced
punishment for children under 16.8 Notably, no marital exception exists under POCSO: sexual
intercourse with a minor wife is penalised like any other act of abuse. Indeed, even though IPC
Section 375 (rape) had formerly exempted marital intercourse with a minor wife over 15,

POCSO’s absolute bar and the 2013 Criminal Law Amendment eliminated that loophole.

Comparison with IPC- Before POCSO, the Indian Penal Code (IPC) defined rape under
Section 375 in terms of lack of consent for females, with the age of consent fixed at 16 years
by virtue of amendments. (Section 375 historically had an age-of-consent of 10 in 1860, raised
to 12 in 1891, and ultimately to 16 by 1940. The Criminal Law (Amendment) Act, 2013 (in
response to the Delhi gang-rape case) aligned IPC with POCSO: it raised the statutory rape age
to 18 for girls and made the law gender-neutral. Thus, today, both POCSO and IPC treat any
sexual act with a person under 18 as rape/assault.” However, unlike some common-law
jurisdictions, Indian law confers no “close-in-age” or marital exceptions: a man (or woman)
who has consensual sex with a 17-year-old can be charged under POCSO/IPC, even if the

adolescent professed consent.

Mandatory Reporting and Procedures-The Act imposes a duty on all persons (including
doctors, teachers and parents) to report sexual activities involving minors. Failure to report is

punishable by law. It also establishes special courts for speedy trials, in-camera proceedings

¢ Amita Pitre, Lakshmi Lingam, Age of consent: challenges and contradictions of sexual violence laws in India,
available at:
https://pmc.ncbi.nlm.nih.gov/articles/PMC8009025/#:~:text=The%20provisions%20in%20the%20POCSO,for%
2 Ochildren%200f%20all%20genders.

7 Law Commission of India, AGE OF CONSENT UNDER THE PROTECTION OF CHILDREN FROM
SEXUAL OFFENCES ACT,2012, REPORT NO. 283.

8 Seema Sindhu, Misuse of POCSO has led to conversations on reducing the age of consent. But the problem
lies elsewhere, available at: https://indianexpress.com/article/opinion/columns/misuse-pocso-
conversationsreducing-age-consent-problem-9857094/.

® Independent Thought v Union of India AIR,2017 SC 4904.

Page: 10060



Indian Journal of Law and Legal Research Volume VIII Issue III | ISSN: 2582-8878

and child-friendly measures (e.g. recorded statements).!® A presumption of guilt rule (s.29)
places the burden on the accused to prove innocence. In sum, the legal framework creates a
powerful statutory regime designed to maximise child protection, but one that leaves little

flexibility for nuances of consent or maturity.
Historical Development of Age-of-Consent Laws in India

The age of consent in India has evolved significantly from colonial times through the
postindependence era. Under the original IPC of 1860, the age of consent for rape was fixed at
10 years of age. That colonial-era law even allowed marital rape of girls aged 10-12 (since a
man could have sex with his wife aged 12 or older without it being rape). !'Public outrage over
child deaths led to the Age of Consent Act of 1891, which raised the age to 12 years and made
sexual intercourse with any girl under 12 (even if married) an offence.'?!* Over the next

decades, reformers continued to press for higher protections against child marriage and rape.

In 1929, the Sarda Act (Child Marriage Restraint Act) set the minimum marriageable age at 14
for girls, but the IPC still retained a marital exception at 13. It was not until 1940 that Parliament
raised the statutory rape age to 16 years for girls.!*Thus, from 1940 until 2012, the law
recognised girls 16 or older (and husbands 15 or older) as capable of consenting to marriage
and sex. The marital rape exception remained entrenched until the early 21st century. Even
after India became independent, change was slow: Law Commission reports as late as 1980
recommended increasing the age of consent to 18 to match the age of marriage, but this was

not implemented until the POCSO reforms.

The 2012 POCSO Act marked a watershed: it automatically treated all persons under 18 as
“children” for sexual offences. In parliamentary debate, it was noted that the earlier 2011 Bill
had provisionally allowed consent for 16—18 year-olds, but this was dropped.!*Consequently,

the age of consent jumped from 16 to 18 years, nationwide and gender -neutral. This change
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was further entrenched by the 2013 Criminal Law Amendments and the Supreme Court’s 2017
decision in Independent Thought v. Union of India, which struck down the marital rape
exception up to age 18. The Independent Thought bench (Lokur and Gupta JJ.) emphatically
held that “the age of consent must be 18” even within marriage, effectively aligning all Indian
law to an 18-year threshold for consent. The accompanying Law Commission reports note this
history: the age rose from 10 (1860) to 12 (1891), then 14(1925), 16 (1940), and remained 16
until POCSO raised it to 18.13

In summary, India’s legal history shows a trajectory from very low ages (10) under colonial
law to the present high bar (18). This evolution reflects changing social norms around child
marriage and women’s autonomy, but also shows how age-of-consent was often intertwined
with marriage law. At each stage, reformers and courts wrestled with balancing child protection
against recognition of emerging adolescent sexuality. Post-2012, however, the statutory

framework is unambiguous: anyone under 18 cannot legally consent to sex, period.
Judicial Interpretation of POCSO and Age-of-Consent

Since POCSO’s enactment, Indian courts — including the Supreme Court — have grappled with
its strict rules. A key theme in recent jurisprudence is the treatment of consensual teen

relationships under a law that deems minors incapable of consent.

In Independent Thought v. Union of India (2017), the Supreme Court indirectly addressed age
of-consent issues. Although that case involved marital rape (IPC Exception 2), its outcome was
to raise the marital age of consent to 18.!¢ Lokur J. observed that all other statutes fixed 18 as
the childhood threshold, and that forced sexual intercourse with a wife aged 15-18 was an
anomaly. The Court “read down Exception 2” of Section 375, holding that consent of a girl
below 18 (even if married) is legally irrelevant. This judgment removed the last vestige of the
“marital rape exception” up to 18 and reinforced the notion that, as far as Indian law is

concerned, no person under 18 may consent to sex.

More recently, the Supreme Court has directly addressed the tension between consensual
teenage romance and POCSO’s rigidity. In In re: Suman Khara v. State of West Bengal (2025)

— reported as a “Right to Privacy of Adolescents” case — a Bench of Justices Oka and Bhuyan

15 Ibid.
16 Independent thought v. union of India ,AIR 2017 SC 4094
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took up a contentious case of a 13-year-old girl who eloped with a 25-year-old man. After the
trial, she had borne his child. The Calcutta High Court had shockingly acquitted the man,
effectively endorsing the girl’s choice, and even commenting that she should “control her
sexual urges”.!” The Supreme Court stayed that verdict, restored the conviction under POCSO,
and reiterated that consent is no defence under the Act: “consent is not an exception under the
POCSO Act”. At the same time, however, the Court demonstrated extraordinary compassion
for the victim. Recognising that the girl (now a young woman) wished to continue her life with
the accused, the Court deferred sentencing under its plenary powers (Art. 142), on the ground
that imprisoning him would harm her and their child. Justice Oka noted poignantly that the
victim “did not get any opportunity to make an informed choice” initially, and that it was not
the act but the subsequent legal battle that traumatised her. The Court thus prioritised the girl’s
welfare and ordered the State to act as her guardian, provide education and support, and even
kept the family together. Crucially, though, the Court emphasised this relief was a one-off in
the extraordinary facts, not a precedent undermining POCSO’s core principle. Still, the
judgment signals judicial recognition of the law’s rigidity and a willingness to temper harsh

outcomes when justice demands.

Outside the Supreme Court, several high courts have grappled with similar issues. In Roehl v.
State of Kerala and Salil Bali v. Delhi, the courts have generally held that where both partners
are minors or are in a consensual relationship, POCSO can still apply, but bail may be granted
if no coercion is involved. Conversely, courts also warn that POCSO’s mandate cannot be
diluted simply because a teen claims consent. In Anil Goyal v. State of MP (2019), the Madhya
Pradesh High Court noted that even a 17-year-old’s “consensual” act is deemed statutory rape
under POCSO, and directed that such minors be handled under the Juvenile Justice Act rather
than treated as accused.'® Collectively, these decisions underscore that Indian courts by and
large uphold POCSQ’s bright-line rule but sometimes seek creative mercy in marginal cases.
The latest Supreme Court developments suggest an emerging trend: respecting adolescent
autonomy where possible (such as forming special committees, recommending

decriminalisation, and urging legal reform), while affirming the protective intent of the law.!”
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Comparative Analysis:

The age of consent under POCSO (18 years) is comparatively high by global standards, and

India’s absolute rule contrasts with more flexible international approaches. Under the United

Nations Convention on the Rights of the Child (CRC), to which India is a party, a “child” is
defined as under 18 (unless a lower age of majority is provided by law).2 The CRC mandates
special protection for all persons under 18, which arguably supports India’s legislative age-
ofconsent. Indeed, domestic laws in many countries also use 18 as the cut-off for minority (for

example, for marriage and consent), though often supplemented by nuanced exceptions.

In the United Kingdom, the age of consent is 16 for heterosexual and homosexual activity alike.
The Sexual Offences Act 2003 prohibits sex with anyone under 16,2! but prosecutorial
guidance introduces discretion. The Crown Prosecution Service factors in “closeness of age,
maturity, consent, and normal adolescent behaviour” when deciding whether to prosecute.?’In
practice, “Romeo and Juliet” cases (e.g., a 15-year-old with a 17-year-old) are often not
pursued unless exploitation is evident. Thus, UK law recognises protection for under-16s, but

does not criminalise all teen sex; it instead relies on safeguards and case-by-case judgment.

In the United States, there is no uniform federal age; each state sets its own. The age of consent
ranges from 16 to 18 years across states.?? For example, 16 is common (e.g. California, Texas),
while some states (e.g. New York) set it at 17 or 18. Crucially, many jurisdictions have
“closein-age” (Romeo-Juliet) exemptions that decriminalise consensual sex where the
partners’ age gap is limited (often 3—4 years) and the younger party is above a threshold
(commonly 14 or 15).2* These carve-outs reflect recognition of adolescent sexuality and aim
to avoid unduly punishing teenage couples. By contrast, POCSO has no express close-in-age
exemption: even a consensual encounter between 17 - and 15-year-olds is treated as statutory

rape.

20 THE CONVENTION ON THE RIGHTS OF THE CHILD, UNICEF available at:
https://www.unicef.org/child-rightsconvention/frequently-
askedquestions#:~:text=The%20Convention%?20defines%20a%20,under%2018%20years%200f%20age.

21 Available at: https://rapecrisis.org.uk/get-informed/about-sexual-
violence/sexualconsent/#:~:text=The%20age%200f%20consent%20in,taking%20part%20in%20sexual %2 0activity.
22 Ibid.

23 Braden Barnett, What is the age of consent in the US ?

Available at: https://www.bhwlawfirm.com/legal-age-consent-united-
statesmap/#:~:text=N0%2C%?20there%20is%20not%20a,depending%200n%20the%20nature%200f.
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International human rights instruments emphasise both protection and the evolving capacities
of children. The CRC (Art. 34) requires States to criminalise exploitative sex with children, but
it does not dictate a specific age-of-consent. Regional treaties, such as the Council of Europe’s
Lanzarote Convention (on child sexual exploitation), likewise focus on abuse and exploitation
rather than consensual teen sex. In practice, many countries strike a balance: setting the age of
consent at 16 or 17 (below 18) but imposing stringent penalties for abuses involving power,
grooming or violence. India’s approach — an absolute 18 with no exceptions — is thus more
protective but also more restrictive relative to most Western systems. Critics argue it fails to
account for adolescents’ autonomy, while proponents maintain it aligns with India’s

commitments to protect children.

Challenges and Critiques of the Statutory Regime:

The POCSO framework, though well-intentioned, has encountered practical and ethical
challenges. Misuse and Overcriminalization. One frequent criticism is that POCSO’s
zeroconsent rule can be weaponised in family and social disputes. Courts and commentators
have noted a rise in “false POCSO” cases: disgruntled families invoking the Act to break up
consensual relationships or to gain leverage in custody and marriage disputes.24 For instance,
the Bombay High Court in Batuk Bhagwanji v. State of Maharashtra (2024) expressly observed
that an accused’s post facto claim of consensual sex could not exculpate him, but it also
acknowledged that many POCSO cases arise from parental disapproval. Opinion writers cite
examples where an eloping couple’s romantic liaison is treated as rape by police, causing undue
hardship. These stories fuel debates on whether POCSO criminalises normal adolescent
behaviour, especially since “in most countries the age of consent is between 14 and 16” and
the marriageable age is separate from the consent age. Such concerns have led the Government
to ask the Law Commission to review the age of consent, although the Commission ultimately

refrained from lowering it.

Implementation Gaps. Another set of challenges lies in enforcement and system capacity.
POCSO mandates fast-track trials (evidence recorded within 30 days, trial completed within 1
year), yet courts often fall far short of this ideal. In the West Bengal case mentioned above, for
example, investigative delays meant the victim’s first sexual assault (2018) saw an FIR only in
late 2021. Experts have documented systemic failures: lack of trained child-friendly

prosecutors, overcrowding of special courts, and inadequate oversight by Child Welfare
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Committees. The Supreme Court in Suman Khara specifically reprimanded the State for failing

to provide care or rehabilitation to the child-victim during the legal process.

Mandatory reporting duties have also been criticised as potentially counterproductive: doctors
and counsellors faced with a teenager seeking help may be forced to involve police
immediately, even when it might be in the youth’s best interest to provide confidential

guidance. (Some commentators point to a “doctor—patient conflict” under POCSO.)

Strict Liability and Presumption. Critics point out that POCSO adopts criminal-sounding
presumptions. Section 29 presumes an accused’s guilt unless disproved, a reversal of the usual
burden. While intended to protect vulnerable children, this has alarmed civil libertarians.
Furthermore, because POCSO sets no culpability threshold beyond age, it can ensnare unwary
older teenagers. For example, an 18-year-old who had sex at 17 may find himself arraigned on
POCSO if the partner or her family complains, despite both being “almost adults.” The
Supreme Court’s recent calculus in Suman Khara — essentially granting extraordinary relief to

preserve the family unit — implicitly acknowledges this harshness.

Socio-legal Critiques. Commentators argue the problem is deeper than law: Indian social norms
around sex are highly conservative. One opinion writer notes that POCSO coexists with other
laws (e.g. a proposed criminal ban on premarital sex by false promise) that treat sex as
transactional or immoral. These “protectionist” attitudes can stigmatise teenagers who express
sexuality in accordance with their evolving autonomy. Scholars have used terms like
“protectionist clause” to describe POCSO’s rigid stance, lamenting that it “denies justice and
autonomy to adolescents”. For instance, a public interest plea has urged the Supreme Court to
“read down” POCSO so as not to punish consensual teen intimacy — a plea that Prime
Minister’s Office counsel recently opposed on grounds that lowering the age might expose girls
to predation. Thus, while POCSO secures absolute protection, it also generates social and legal

tensions.

Recommendations for Reform

Given the intense debate, several reform proposals have been put forward to balance child
protection with adolescent rights. A common suggestion is to introduce “close-in-age”
exemptions or a Romeo—Juliet provision. For example, allowing consensual sex between

minors within a 2-3 year age gap could decriminalise typical teenage relationships without

Page: 10066



Indian Journal of Law and Legal Research Volume VIII Issue III | ISSN: 2582-8878

opening floodgates to abuse. The 22nd Law Commission (283rd Report, 2023) acknowledged
this by recommending a “guided judicial discretion” or leniency at sentencing in such cases. It
proposed that courts be empowered to treat consensual adolescents leniently, even while
leaving the statutory offence intact. Some experts urge the government to consider
decriminalising consensual adolescent relationships™ altogether and to craft a comprehensive

sex-education curriculum, as even the Supreme Court hinted in Suman Khara.

Another area of reform is better implementation rather than amending the law. The Suman
Khara judgment itself constituted a kind of remedial measure: the Court set up an expert
committee to assess the victim’s best interests and deferred punishment to allow support
services. Such multi-disciplinary approaches (involving psychologists, social workers, NGOs)
could be institutionalised. Childline and Child Welfare Committees should be made more
active in supporting adolescent victims and preventing family coercion. Training police and
magistrates to distinguish abuse from consensual conduct is also crucial: many judges have
called for sensitivity training so that the law’s letter does not override the unique realities of

each case.

Legislative reform might include explicitly addressing issues that POCSO now omits. For
instance, defining “consent” in the Act (to clarify its non-applicability to minors) and
prescribing clear parameters for prosecutorial discretion can guide courts. Any amendment to
lower the age of consent (to 16, say) would have to reckon with related laws such as the
Prohibition of Child Marriage Act, since marriage below 18 remains voidable. The Law
Commission noted that simply reducing the consent age might conflict with safeguards against
child marriage and trafficking. Some suggest retaining 18 as the offence age but carving out an
exception only when both parties are adolescents of nearly the same age and no coercion is
involved. In other words, POCSO’s protective intent would remain for younger children, while

older teens’ autonomy is recognised in practice.

Finally, there is a call for broader social change. Legal scholars stress that “even in the 21st
century”, Indian law must shed vestiges of treating women and girls as passive property.
Reform advocates argue for public awareness campaigns about adolescent rights, and for
integrating age-appropriate sexual education in schools — as the Supreme Court itself urged.
By demystifying teen sexuality and promoting dialogue, such measures could reduce the

perceived need to criminalise consensual behaviour.

Page: 10067



Indian Journal of Law and Legal Research Volume VIII Issue III | ISSN: 2582-8878

Conclusion

The POCSO Act’s strict age-of-consent rule reflects India’s firm commitment to shielding
children from sexual harm. Statutorily, any sexual act involving a person below 18 is a
punishable offence, a regime that significantly expands protection beyond the colonial and
mid20th-century norms. Historically, India’s consent age has risen from a mere 10 (in 1860)
to 18 today, illustrating the trajectory of legal reform. Judicially, the Supreme Court has
reinforced this standard (notably in Independent Thought and Suman Khara) while also

demonstrating sensitivity to exceptional circumstances.

Yet, the absolute bar at 18 brings complex challenges. Critics lament that it fails to recognise
adolescents’ evolving capacities and can inadvertently penalise them for consensual behaviour.
High courts have noted legitimate concerns about misuse and the heavy social consequences
for accused teens. At the same time, any relaxation risks reducing protection against
exploitation — a balance that law and policy must carefully negotiate. Comparative systems
(UK, USA, etc.) generally set the consent age at 16—18 but provide carve-outs for peer

relationships, a nuance India currently lacks.

Going forward, the law may need to evolve. Possible reforms include introducing narrow
exceptions or sentencing discretion for near-peer consensual sex, improving enforcement and
victim-support mechanisms, and enhancing education on consent. The recent Supreme Court
directions in Suman Khara — including forming a rehabilitative committee and withholding
punishment — signal that courts are open to pragmatic solutions in individual cases. Ultimately,
protecting children remains paramount, but policy must also avoid criminalising adolescents’
normative experiences. A judicious combination of legislative amendments, courtroom
discretion, and societal change is warranted to ensure that the law serves the best interests of
all young people, consistent with both Indian constitutional values and international childrights

standards.

Page: 10068



