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ABSTRACT

Corporate criminal liability occupies a contested yet increasingly vital space
in India's legal landscape. As white-collar crime continues to undermine
economic integrity, public trust, and regulatory governance, courts and
legislatures have grappled with the fundamental question of whether a
corporation an artificial legal person can bear criminal culpability
equivalent to a natural person. This article critically examines the doctrinal
evolution of corporate criminal liability in India, tracing its historical
antecedents through colonial-era statutes to modern regulatory frameworks
such as the Companies Act, 2013, the Prevention of Corruption Act, 1988,
and the Prevention of Money Laundering Act, 2002. Drawing upon landmark
judicial decisions including Standard Chartered Bank v. Directorate of
Enforcement and Iridium India Telecom Ltd. v. Motorola Inc., this article
analyses the theoretical foundations of corporate mens rea, the doctrine of
vicarious liability, and the "identification" or "alter ego" theory. The paper
further scrutinises the adequacy of India's enforcement machinery including
the Enforcement Directorate, Serious Fraud Investigation Office, and
Securities and Exchange Board of India in effectively prosecuting corporate
misconduct. It concludes by identifying systemic lacunae and proposing
structural reforms towards a more coherent and effective regime of corporate
criminal accountability.
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e Introduction

The concept of corporate criminal liability presents one of jurisprudence's most
enduring paradoxes. A corporation, being a legal fiction devoid of physical form, mind, or
conscience, cannot be imprisoned, physically punished, or conventionally held to possess the
mens rea or guilty mind that traditional criminal law demands. Yet corporations routinely
commit acts that cause incalculable harm to individuals, markets, ecosystems, and public
institutions. The tension between these realities has driven the global evolution of corporate

criminal law across common law jurisdictions.

In India, the problem is particularly acute. The country's rapid economic liberalisation
since 1991 opened vast spaces for corporate activity, simultaneously creating fertile conditions
for sophisticated economic crime. The collapse of companies like Satyam Computer Services
in 2009, the Punjab National Bank fraud orchestrated by Nirav Modi and Mehul Choksi?, and
a series of chit fund Ponzi schemes underscored the devastating social consequences of
corporate misconduct. These episodes exposed deep structural deficiencies not merely in

corporate governance but in the very architecture of criminal enforcement against entities.

The jurisprudential debate in India coalesced most sharply in the Supreme Court's
landmark ruling in Standard Chartered Bank v. Directorate of Enforcement,* which held that
corporations could be prosecuted under statutes mandating custodial punishment, even where
the mandatory sentence could not apply to the company. Subsequently, Iridium India Telecom
Ltd. v. Motorola Inc.’ further entrenched the principle that corporations possess the legal
capacity to commit offences requiring mens rea. This article systematically engages with these
developments against the backdrop of India's regulatory landscape and white-collar crime

enforcement.
e Conceptual Foundations: The Problem of Corporate Mens Rea

Classical criminal law rests on the twin pillars of actus reus (guilty act) and mens rea

(guilty mind). Its application to corporations immediately encounters the problem of

2 Ministry of Corporate Affairs, Report of the Serious Fraud Investigation Office into Satyam Computer
Services Ltd (Government of India 2009).

* Central Bureau of Investigation, Punjab National Bank Fraud Case (Nirav Modi and Others), RC No
219/2018/E0001.

4 Standard Chartered Bank v Directorate of Enforcement (2005) 4 SCC 530.

5 Iridium India Telecom Ltd v Motorola Inc (2011) 1 SCC 74.
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anthropomorphism corporations are incapable of thought, intention, or knowledge in any
literal sense.® Three principal doctrinal models have developed in common law jurisdictions to

address this difficulty.
A. The Identification (Alter Ego) Doctrine

Under this approach, the mental state and acts of a corporation's "directing mind and
will" its senior officers, directors, or controlling minds are attributed to the corporation itself.”
Originating in English jurisprudence through Lennard's Carrying Co. v. Asiatic Petroleum
Co.8, this doctrine has been the predominant framework adopted by Indian courts. Its principal
limitation is that it covers only the culpability of senior management, leaving unaddressed the

criminal acts of mid-level employees acting within the scope of employment.
B. Vicarious Liability

Borrowed from tort law, vicarious liability imposes criminal responsibility upon a
corporation for acts committed by its employees in the course of their employment.’ Indian
statutory law frequently employs this model through deeming clauses, whereby the "person in
charge" or "officer in default" of a company is presumed liable alongside the company for
regulatory contraventions. Section 141 of the Negotiable Instruments Act, 1881, as amended,
typifies this approach and has generated voluminous judicial interpretation in dishonoured

cheque prosecutions.
C. Aggregation Theory

A more nuanced model, the aggregation theory proposes that the mental states and acts
of multiple employees may be aggregated to constitute corporate criminal intent even where
no single individual meets the full threshold of culpability.!® Though not formally adopted in
Indian case law, it has influenced academic discourse and reform proposals directed at

collective corporate wrongdoing.

¢ Glanville Williams, Criminal Law: The General Part (2nd edn, Stevens & Sons 1961) 18-35.

7 Celia Wells, Corporations and Criminal Responsibility (2nd edn, Oxford University Press 2001) 98-107.
8 Lennard’s Carrying Co Ltd v Asiatic Petroleum Co Ltd [1915] AC 705 (HL).

® Tesco Supermarkets Ltd v Nattrass [1972] AC 153 (HL).

19 Brent Fisse and John Braithwaite, Corporations, Crime and Accountability (Cambridge University Press
1993) 41-58.
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e The Legislative Framework Governing Corporate Criminal Liability

India has no single, comprehensive statute codifying corporate criminal liability.
Instead, liability is distributed across a patchwork of legislation, each reflecting differing policy

objectives and drafting traditions.
A. The Companies Act, 2013

The Companies Act, 2013, representing the most significant overhaul of Indian
company law in over five decades, introduced enhanced provisions for criminal
accountability.!! Section 447 defines "fraud" expansively to include any act, omission,
concealment, or abuse of position committed with intent to deceive or to gain undue advantage,
punishable with imprisonment of not less than six months extending to ten years and a fine.
The Serious Fraud Investigation Office (SFIO), constituted under Section 211, is empowered

to investigate fraud relating to companies.
B. The Prevention of Corruption Act, 1988

Historically, the Prevention of Corruption Act, 1988 did not explicitly contemplate
corporate bribery. The Prevention of Corruption (Amendment) Act, 2018'? introduced Section
9, which for the first time created a distinct offence of bribery by a "commercial organisation"
a term expansively defined to include any company, partnership, or other association of
persons. This represented a paradigmatic shift towards legislative recognition of autonomous

corporate criminal liability, independent of individual employee prosecution.
C. Prevention of Money Laundering Act, 2002

The Prevention of Money Laundering Act, 2002 (PMLA) is the primary instrument for
combating financial crime in India. Section 70 of the PMLA extends liability to every person
in charge of and responsible to a company for its business at the time of the offence, along with
the company itself.!> The Enforcement Directorate has deployed PMLA provisions with
increasing frequency and aggression against corporate entities, though critics argue that

enforcement has at times been selective and used for purposes beyond anti-money laundering

" Companies Act 2013.
12 Prevention of Corruption (Amendment) Act 2018, s 9.
13 Prevention of Money Laundering Act 2002, s 70.
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objectives.
D. Securities Laws

The Securities and Exchange Board of India Act, 1992, empowers SEBI to investigate
and punish insider trading, market manipulation, and other securities fraud under a hybrid civil-
criminal enforcement model.'* The 2014 amendments significantly expanded SEBI's powers
of search, seizure, and settlement, enabling a more graduated enforcement response calibrated

to the severity of corporate misconduct.
e Judicial Developments: From Conceptual Ambiguity to Doctrinal Clarity

Indian courts traversed considerable distance before arriving at a settled doctrine of
corporate criminal liability. Early jurisprudence was beset by confusion regarding whether
corporations could be arraigned as accused persons at all, a confusion compounded by the

absence of explicit statutory guidance.

The foundational case of Assistant Commissioner, Assessment-1I, Bangalore v.
Velliappa Textiles Ltd." revealed the doctrinal impasse. A three-judge bench of the Supreme
Court held that a company could not be prosecuted where the statute prescribed mandatory
imprisonment as the sole penalty, since a corporation cannot be sentenced to imprisonment.
The decision created significant uncertainty and effectively immunised corporate entities from

prosecution under a range of criminal statutes.

This position was authoritatively overruled by the Constitution Bench in Standard
Chartered Bank v. Directorate of Enforcement,'® which categorically affirmed that a company
could be prosecuted and sentenced to a fine even where imprisonment formed part of the
mandatory sentence structure. The court adopted a purposive construction, holding that the
inability to impose one part of a sentence should not be used to grant immunity from
prosecution altogether. This ruling established the constitutional validity of corporate criminal

prosecution as a matter of Indian law.

14 Securities and Exchange Board of India Act 1992, ss 11, 11B and 15-1.
15 Assistant Commissioner, Assessment-II, Bangalore v Velliappa Textiles Ltd (2003) 11 SCC 405.
16 Standard Chartered Bank v Directorate of Enforcement (n 3).
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The Supreme Court further elaborated in Iridium India Telecom Ltd. v. Motorola Inc.!”
that corporations are capable of possessing mens rea through the identification doctrine. The
court held that the acts and mental states of the company's "directing mind and will" are
attributable to the company, and that corporations are not immune from prosecution under the

Indian Penal Code merely because they lack physical form.

More recently, the Supreme Court in SEBI v. Abhijit Rajan'® affirmed that regulatory
bodies enjoy broad discretion to impose collective liability on promoters and directors for

corporate market misconduct, signalling judicial endorsement of a robust enforcement culture.
e  White-Collar Crime in India: Taxonomy and Enforcement Challenges
A. Categories of Corporate White-Collar Crime

White-collar crime, a term coined by Edwin Sutherland in 1939 to describe offences
committed by persons of respectability and high social status in the course of their occupation,'’
encompasses a diverse range of corporate misconduct in the Indian context. These include:
accounting fraud and falsification of financial records (as in Satyam); bank fraud through

fraudulent letters of credit and loans (as in the Nirav Modi and ABG Shipyard cases

20); insider trading and market manipulation; tax evasion and transfer pricing
manipulation by multinational corporations; bribery of public officials; and environmental

offences perpetrated by industrial companies.
B. Institutional Architecture of Enforcement

India's enforcement architecture is characterised by institutional multiplicity and, at
times, problematic fragmentation. The principal agencies include the Enforcement Directorate
(ED), which investigates PMLA and foreign exchange offences; the Central Bureau of
Investigation (CBI), which handles major corruption and fraud cases; the Serious Fraud

Investigation Office (SFIO) under the Ministry of Corporate Affairs; SEBI for capital market

7 Iridium India Telecom Ltd v Motorola Inc (n 4).

18 SEBI v Abhijit Rajan (2018) 13 SCC 753.

19 Edwin H Sutherland, White Collar Crime (Dryden Press 1949) 9-15.

20 Central Bureau of Investigation, Punjab National Bank Fraud Case (n 2).
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violations; and the Income Tax Department for fiscal offences.?!

Coordination between these agencies has historically been inadequate. Parallel
investigations by multiple agencies in high-profile cases such as the IL&FS collapse?
frequently produce jurisdictional disputes, duplication of effort, and opportunities for accused
persons to exploit procedural inconsistencies. The absence of a unified economic crime
enforcement authority comparable to the UK's Serious Fraud Office represents a significant

structural weakness.
C. Bail, Asset Recovery, and Practical Impediments

The effectiveness of corporate criminal enforcement is further hampered by delays in
the criminal justice system. Complex economic crime cases routinely take over a decade to
reach trial, during which witnesses turn hostile, evidence becomes stale, and accused persons
dissipate assets.?> The liberality with which bail has historically been granted in economic
offence cases notwithstanding provisions like Section 45 of PMLA imposing twin conditions
for bail has permitted several accused corporate executives to flee Indian jurisdiction. The

cases of Vijay Mallya, Nirav Modi, and Mehul Choksi illustrate this systemic vulnerability.
e Critical Evaluation: Lacunae and Structural Deficiencies:
A. The Aggregation Problem and Mid-Level Corporate Liability

The identification doctrine, while foundational, addresses only the liability of those
constituting the "directing mind and will" of a corporation. It provides no clear mechanism for
attributing criminal culpability for institutional failures that emerge from collective mid-level
decision-making diffuse in authorship and responsibility. In complex financial institutions
such as banks and insurance companies, criminal conduct frequently arises not from the acts
of any identifiable senior officer but from systemic organisational failures.>* Australia's
"corporate culture" model under the Criminal Code Act 1995 (Cth), which attributes criminal

liability based on an organisation's attitude, policy, rules, or course of conduct towards the

2! Enforcement Directorate, Annual Report 2023-24 (Government of India 2024).

22 Reserve Bank of India, Report on Trend and Progress of Banking in India 2023-24.

23 Law Commission of India, Forty-Seventh Report: Trial and Punishment of Social and Economic Offences
(1972).

24 Brent Fisse and John Braithwaite (n 9).
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relevant law, offers a potentially superior alternative framework.
B. Inadequacy of Fines as Deterrents

A persistent criticism of corporate criminal liability regimes is that fines the only
sanction applicable to corporations frequently lack the deterrent force required to modify
organisational behaviour.2> When fines are calibrated as a fixed statutory maximum rather than
as a proportion of corporate revenue or the economic benefit derived from the offence, they
risk becoming a mere cost of doing business for large conglomerates. Section 447 of the
Companies Act, 2013 provides for unlimited fines in fraud cases, representing a legislative
acknowledgement of this concern, yet consistent judicial practice in imposing proportionate

fines remains underdeveloped.
C. Deferred Prosecution Agreements: A Missing Mechanism

Many mature jurisdictions including the United States, United Kingdom, France, and
Canada employ Deferred Prosecution Agreements (DPAs) as a tool that permits corporate
offenders to avoid conviction by fulfilling specified conditions, including payment of financial
penalties, remediation, and compliance improvements.?® India has no equivalent mechanism.
The binary choice between prosecution and non-prosecution without intermediate resolution
mechanisms creates adverse incentive structures: risk-averse prosecutors may decline to
charge well-resourced corporations; alternatively, prolonged contested prosecution may

impose disproportionate harm on innocent employees, shareholders, and creditors.
D. Whistleblower Protections

Effective prosecution of corporate crime is heavily dependent upon internal disclosure
and whistleblowing. Section 177(9) of the Companies Act, 2013 mandates the establishment
of a vigil mechanism in listed companies and certain classes of companies. The Whistle
Blowers Protection Act, 2014 provides limited protection to public interest disclosures against
public servants.?” However, these provisions are widely regarded as inadequate: they offer no

financial incentives comparable to the qui tam provisions under the US False Claims Act®,

25 United States Sentencing Commission, Federal Sentencing Guidelines Manual, ch 8 (2024).

26 Organisation for Economic Co-operation and Development (OECD), Recommendation of the Council for
Further Combating Bribery of Foreign Public Officials in International Business Transactions (2021).

27 Whistle Blowers Protection Act 2014.

28 False Claims Act, 31 USC §§ 3729-3733.
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lack effective anti-retaliation enforcement, and do not cover private sector whistleblowers

comprehensively.
e Comparative Perspectives and Reform Proposals

A comparative survey reveals that leading jurisdictions have moved decisively beyond
the identification doctrine towards broader and more sophisticated models of corporate
criminal accountability.?” The United Kingdom's Corporate Manslaughter and Corporate
Homicide Act, 2007 introduced a "gross breach" standard assessed against the management's
organisation as a whole, rather than requiring identification of a single controlling mind. The
US Department of Justice's Federal Sentencing Guidelines for Organisations incentivise
effective compliance programmes and voluntary self-disclosure, creating a more textured

enforcement landscape.
In the Indian context, this article proposes the following reforms:

First, the enactment of a Deferred Prosecution Agreement framework under central legislation,
with judicial oversight to ensure consistency and public accountability in the exercise of

prosecutorial discretion.*

Second, the adoption of a "corporate culture" or "adequate procedures" defence in Indian
legislation as exemplified by Section 7 of the UK Bribery Act, 2010 which would incentivise
companies to invest in robust compliance mechanisms while imposing strict liability absent

such investment.3!

Third, the establishment of a unified Economic Crime Court at the Sessions level in major
commercial hubs, equipped with specialised judges and prosecutors, to reduce delays endemic

to current criminal trial processes.

Fourth, the strengthening of whistleblower protection through the introduction of financial
rewards modelled on the US qui tam framework, creation of an independent Whistleblower

Protection Authority, and extension of protections to private sector employees across all

2 Corporate Manslaughter and Corporate Homicide Act 2007 (UK).
30 Ministry of Corporate Affairs, Company Law Committee Report (2022).
3L Bribery Act 2010 (UK), s 7.
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industries.??

Fifth, the amendment of the Companies Act, 2013 to permit disgorgement of ill-gotten
corporate profits as a supplementary civil remedy, to ensure that the economic benefit of

corporate crime is denied even where criminal prosecution is unsuccessful or time-barred.
e Conclusion

Corporate criminal liability in India stands at a critical inflection point. The Supreme
Court's jurisprudence has progressively dismantled the doctrinal barriers to corporate
prosecution, establishing that artificial legal persons are not beyond the reach of criminal law.
Simultaneously, Parliament has enacted increasingly sophisticated regulatory instruments
targeting corporate fraud, bribery, and financial crime. Yet the gap between legislative intent
and enforcement efficacy remains wide, sustained by institutional fragmentation, inadequate
deterrents, the absence of intermediate resolution mechanisms, and insufficient protection for

internal informants.

The demands of a modern, globally integrated economy require an enforcement
framework capable of holding corporations to account with consistency, speed, and
proportionality. As India seeks to attract international investment and position itself as a
jurisdiction governed by the rule of law, the integrity of its corporate criminal liability regime
acquires significance not merely as a matter of domestic justice but as a signal of institutional

maturity to global markets.

The reforms proposed in this article DPAs, a corporate culture model of liability,
specialised economic crime courts, meaningful whistleblower protection, and disgorgement
remedies are neither novel nor radical. They are proven instruments, deployed with measurable
success in comparable jurisdictions. Their adoption in India would represent not a departure
from established principle but a logical and necessary evolution of a legal framework that has
too long remained incomplete. As Justice Holmes observed, "the life of the law has not been
logic: it has been experience."** The experience of corporate crime in India demands precisely

this evolution.

32 False Claims Act (n 27).
33 Oliver Wendell Holmes Jr, The Common Law (Little, Brown & Co 1881) 1.
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