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ABSTRACT 

An ostensible owner is an apparent owner, meaning, that while an ostensible 

owner is not the actual, or the real owner of the property, he has authority over the 

property, and has all the powers of the actual owner. This means that an ostensible 

owner is also capable of transacting with the property even if he is not the actual 

owner. Section 41 of the Transfer of Property Act, 1882 governs such transfers by 

ostensible owners. The section exists to protect the innocent third parties 

transacting with the ostensible owner from transfers turning voidable upon 

discovery of the actual ownership and is based on the concept of justice, equity 

and good conscience, and the doctrine of estoppel. This paper approaches the 

concept of ostensible ownership in a twofold manner; where the first part of this 

paper attempts to lay down the law of the land on transfers by ostensible owners 

and the conditions required to be fulfilled by transferees to be eligible for 

protection under this section and the second part of this paper draws out an outline 

of the legal development of the concept of ostensible ownership under Indian 

Jurisprudence. 
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Section 41: The Ostensible Owner 

The entire premise of the doctrine of ostensible owner is an exception to the Latin maxim of 

nemo dat quod non habet (no one gives what they do not have). If the real owner entrusts the 

ostensible owner with his property, any authority over his property, and the transferee transacts 

with the ostensible owner and acquires the property after exercising reasonable care, then he 

will be able to stake claim to the property against the real owner itself. 

The term ostensible owner means an ‘apparent owner’, which means that on the face of it, the 

ostensible owner seems like the actual owner, and has all the powers an actual owner has, but 

he is not the actual owner of the property, and is acting on behalf of, and with the consent of, 

the real owner.  

Section 41 of the Transfer of Property Act, 1882 contains the provisions regarding transfer of 

property by ostensible owner. The section states the following – 

 “—Where, with the consent, express or implied, of the persons interested in immoveable 

property, a person is the ostensible owner of such property and transfers the same for 

consideration, the transfer shall not be voidable on the ground that the transferor was not 

authorised to make it: provided that the transferee, after taking reasonable care to ascertain 

that the transferor had power to make the transfer, has acted in good faith.1” 

For instance, A is a business man, and decides to relocate to London for ease of business and 

gives his brother B his property for safekeeping and gives him the permission to make use of 

the property in whatever way required. In his absence, B decides to sell off the property to C. 

In this scenario, A is the actual owner of property, B becomes the ostensible owner. If A comes 

back and claims his property, he cannot do so, as he authorised and consented to B’s actions, 

and thus the transfer is valid.  

The essentials of this section are: 

I. Consent 

Section 41 of the Property Act was enacted to ensure that the rights of the innocent third parties 

are protected and for this, it is imperative that the ostensible owner had been representing as 

the actual owner with the consent, either express or implied, of the real owner. Furthermore, 

such consent should not have been obtained illegally or through unlawful means such as 

 
1 Transfer of Property Act, 1882 
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coercion, force, or undue influence and the real owner should have the capacity to consent in 

the first place. For instance, consent of a minor owner will count as no consent as a minor is 

not capable of consenting in the first place. 

Such consent can either be express or implied. Express consent can be given through spoken 

or written means and implied consent can be examined through the real owner’s conduct and 

actions. For instance, if A is the real owner of a property and is aware of the fact that B is 

representing himself as the real owner but remains silent and does not object, then it will be 

established that A has impliedly consented. If A has no knowledge of B’s actions, then in that 

case, A’s silence will not amount to consent and he can avoid the sale. 

In Shamsher Chand v Bakshi Meher Chand2, the court held that if the real owner is not aware 

of his rights, then it cannot be said that he has consented to the transaction and the transfer of 

property will not be valid. Similarly, in Gulam Ahmed v Basheer Ahmed3, the court reasoned 

that an owner who is not aware of his rights, cannot be said to have consented to any such 

transfer of property. 

II. Consideration 

As is explicitly mentioned in the wording of Section 41 itself, consideration for the transaction 

is an essential and the property cannot be transferred as a gift or without consideration. If it is 

done so then this section will not apply. 

III. Reasonable Care and Good Faith 

The third party is expected to demonstrate reasonable care and good faith while transacting. In 

this case, reasonable care means prudence a man of ordinary disposition would display. There 

is no yardstick to measure what reasonable care means, as the meaning changes from a case-

to-case basis, and what is reasonable for one transaction may not be for another. In the case of 

Azima Bibi v Shamalanand4, the court held that the transfer of property was not valid as the 

transferee was required to ask the transferor if there were any female heirs in the Muslim family, 

as sometimes the male heirs transfer the property without the consent of the female heirs, who 

also have a share in the property, and thus the transaction was deemed invalid on account of 

 
2 A.I.R. 1947 Lah. 147 
3 AIR 1960 Mad 399 
4 (1913) 15 BOMLR 423 
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the transferee failing to take reasonable care and making proper inquiry into who was the real 

owner of the property. 

Similarly, the transferee needs to display good faith in making enquiries and they cannot claim 

the protection of this section if they choose to ignore facts laid before them about the real owner 

of the property. The same was held in Laxman Sakharam Salvi and Ors v Balkrishna Balvant 

Ghatage5. 

IV. Burden of Proof 

It was held conclusively in Ram v Muktinath6 that if the transfer of property is called into 

question, the burden of proof lies on the purchaser, i.e., transferee to prove that the transferor 

was the ostensible owner and had consent of the real owner to sell the property. The apex court 

has held that the transferee will also need to prove that he had taken reasonable care while 

making the transaction and had acted in good faith to shift the burden back on the real owner7. 

 

Legal Development of the Concept of Ostensible Ownership 

I. Ramcoomar Koondoo V John Macqueen 

The concept of transfer of property by ostensible owner was introduced within Indian 

Jurisprudence for the first time with this case. In this 1872 case, the plaintiff had come across 

some property they had inherited through a will and subsequently discovered the fact that 

someone had purchased this property under her name and then sold it to a third person who was 

made to believe that they were the actual owners of the property and had a true title over it. The 

plaintiff then sued the third party in an attempt to recover the possession of the land. The 

Judicial Committee refused the plaint while giving the following reasoning -  

“It is a principle of natural equity, which must be universally applicable, that where one man 

allows another to hold himself out as the owner of an estate, and a third person purchases it 

for value from the apparent owner in the belief that he is the real owner, the man who so allows 

the other to hold himself  shall not be permitted to recover upon his secret title, unless he can 

overthrow that of the purchaser by showing, either that he had direct notice, or something 

 
5 AIR 1995 Bom 190 
6 [1956] A.I.R. 154 (Assam) 
7 Gurbaksh Singh v Nikka Singh, 1963 AIR 1917 
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which amounts to constructive notice, of the real title, or that there existed circumstances which 

ought to have put him upon an inquiry that, if prosecuted would have led to discovery of it.8” 

As is evident through the text of the judgement, the reasoning applied relies heavily on the 

concept of justice, and equity, and is also quite similar to the doctrine of estoppel. Through this 

celebrated case it was established that the plaintiff cannot take back the property from the third 

party as the transfer from ostensible owner to transferee is a legitimate transfer. Therefore, this 

is a landmark case which outlines the concept of transfer of property by ostensible owner in an 

attempt to protect the rights of innocent third parties. The same words are reiterated in Section 

41 of the Transfer of Property Act, 1882. 

II. Mohamad Shakur V Shah Jahan9 

In this case, the actual owners of the property resided in one village, and possessed property in 

another village. They authorised a widow in that village to make use of the property in any way 

she liked, and she sold the property. The real owners challenged the transfer of property, and 

the court held that the owners had authorised the widow to make use of the property in ‘any 

way she liked’ and thus consented to the transaction by making her the ostensible owner. The 

transfer was held to be valid. 

III. Jaya Dayal Poddar V Bibi Hazra10 

In this landmark case, the apex court was faced with the question of whether the transferor was 

an ostensible owner or not and developed four tests. 

i. Test I: This test examines the source of the money. This test is to find out whether 

the person from whom the money is taken has his name on the property documents 

or whether it has someone else’s name on it. This establishes that the money for the 

purchase came from someone other than the person whose name is on the document 

ii. Test 2: This test looks at the intention of the person whose name is mentioned in the 

document and whether he really intended to buy the property. 

iii. Test 3: This test examines who is enjoying the benefits of the property. Here the 

term ‘benefits’ has been given a wide scope. Apart from the basic rights of residence 

or possession, ‘benefits’ means the right to transfer, to lease and such. If the person 

 
8 (1872) 11 Beng LR 46, p 52. 
9 63 Ind Cas 125 
10 1974 SCR (1) 70 
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who is enjoying these benefits is different from the person who has his name on the 

property documents, then the possibility of the transferor being an ostensible owner 

is significantly greater 

iv. Test 4: This test seeks to examine the reason behind the aspect of the why the 

property was under the name of the ostensible owner and not the real owner. 

IV. Shafiquallah V Samiulah11 

In this case, the owner of property died leaving behind both legitimate and illegitimate heirs. 

The illegitimate sons claimed and occupied the land but were not entitled to the legal title of 

the land which belonged to the legal heirs. They then sold the property to a third party claiming 

to the ostensible owners of the property. The legal heirs brought a suit to reclaim the land and 

the court held that since the illegitimate heirs did not have the express or implied consent of the 

owner, i.e., the now deceased father, therefore, they could not be the ostensible owners of the 

land. This case law sheds light on one of the essentials of Section 41, which is consent. Since 

this requirement was not met, the transfer of property to the third party was deemed invalid. 

 

Conclusion 

It is an accepted fact that the ostensible owner has no real powers over the property and has no 

authority to sell a property that does not belong to him in the first place. However, the objective 

behind including and enacting Section 41 of the Act was to protect the interests of the innocent 

third party. It makes any transfer binding on the real owner if certain essentials have been met. 

This section is at risk of being misunderstood as more favourable to the third party, as it protects 

the transaction the third party makes with the ostensible owner and recognises the transaction 

through the eyes of the law, but it is to ensure that the said third party does not fault victim to 

the lack of the real owner’s prudence in the matter, as such a situation usually only arises 

through the real owner’s fault alone. Furthermore, it places an obligation on the third party to 

ensure that reasonable care has been taken while transacting and that they have taken reasonable 

care to ensure that the owner of the property is the actual owner of the property, and in doing 

so, protects the real owner from the misuse of this section by the ostensible owner. So, while 

the section may be a bit lopsided, it does have a check built in. In essence, the law incorporated 

into this section is similar to the rule of estoppel whereby when a person makes a declaration, 

 
11 AIR 1929 All 943 
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and allows another to believe that declaration to be true and act upon it, then he cannot later 

deny his declaration and is estopped from going back on his words. 
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