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ABSTRACT 

Restorative Justice has gained increasing recognition as a humane and 
participatory alternative to the traditional retributive model of criminal 
justice. While conventional systems focus primarily on punishment, 
restorative justice seeks to repair harm by promoting dialogue, accountability 
and reconciliation between victims, offenders and the community. This paper 
critically examines the major theoretical foundations of restorative justice, 
including communitarian, reparative, transformative and victim-offender 
mediation approaches and evaluates their relevance in contemporary 
criminal jurisprudence. The study analyses how restorative principles are 
reflected in modern legal frameworks, particularly within the Indian context 
through provisions relating to compounding of offences and negotiated 
settlements under the Bharatiya Nyaya Sanhita, 2023 and procedural 
mechanisms under the Bharatiya Nagarik Suraksha Sanhita, 2023. Further, 
the paper explores the incorporation of restorative elements in juvenile 
justice administration under the Juvenile Justice (Care and Protection of 
Children) Act, 2015. By analysing contemporary applications, including 
community mediation and correctional reforms, the study assesses the 
potential of restorative justice to enhance victim satisfaction, reduce 
recidivism and promote social reintegration. At the same time, it addresses 
critical challenges such as power imbalances, suitability in serious offences 
and institutional limitations. The paper concludes that restorative justice 
operates most effectively as a complementary model that strengthens, rather 
than replaces, the formal criminal justice system in the modern era. 

Keywords: Restorative Justice; Criminal Law Reform; Bharatiya Nagarik 
Suraksha Sanhita; Victim-Offender Mediation; Rehabilitation. 
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INTRODUCTION 

The evolution of criminal justice systems across the world reflects a gradual shift from rigid 

punishment-oriented approaches to more balanced models that recognize the needs of victims, 

offenders and society as a whole. Traditionally, criminal law has been dominated by the 

retributive theory, where the primary objective was to punish the offender in proportion to the 

wrongdoing. While this approach ensures deterrence and accountability, it often neglects the 

emotional, psychological and social harm experienced by victims and fails to address the root 

causes of criminal behavior. In response to these limitations, Restorative Justice has emerged 

as a transformative framework that emphasizes dialogue, reparation, accountability and 

community participation. Rather than viewing crime merely as a violation of the State, 

restorative justice considers it a harm inflicted upon individuals and relationships that must be 

repaired. Contemporary legal reforms increasingly reflect restorative elements, including 

negotiated settlements, compounding of offences and community-based interventions under 

statutes such as the Bharatiya Nyaya Sanhita, 2023 and the Bharatiya Nagarik Suraksha 

Sanhita, 2023. Moreover, juvenile justice frameworks further demonstrate the practical 

relevance of restorative ideals in promoting rehabilitation over incarceration. However, despite 

its growing acceptance, restorative justice raises significant theoretical and practical questions 

regarding its scope, effectiveness and compatibility with serious offences. This paper seeks to 

examine the theoretical foundations of restorative justice and critically evaluate its application 

in contemporary criminal justice systems, with particular reference to the Indian legal context. 

CONCEPTUAL AND THEORETICAL FOUNDATIONS OF RESTORATIVE 

JUSTICE 

The conceptual and theoretical foundations of restorative justice provide the intellectual 

framework that distinguishes it from traditional punishment-based models of criminal law. 

Restorative justice is not merely a procedural alternative but a normative theory that redefines 

the meaning of crime, justice and accountability. Instead of treating crime solely as a violation 

against the State, restorative theory understands crime as harm caused to individuals and 

communities. It therefore shifts the focus from punishment to restoration, from adversarial 

proceedings to dialogue and from exclusion to reintegration. The theoretical foundations of 

restorative justice draw from criminology, sociology, communitarian ethics and human rights 

principles, thereby offering a multidimensional understanding of justice. 
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Meaning and Definition of Restorative Justice 

Restorative justice may be defined as a process through which victims, offenders and affected 

community members collectively address the harm caused by criminal behaviour and seek 

mutually acceptable solutions to repair that harm. Unlike conventional criminal trials that 

emphasize guilt and punishment, restorative justice prioritizes acknowledgment of 

wrongdoing, voluntary participation, accountability and meaningful reparation. The offender 

is encouraged to understand the consequences of their actions, while the victim is provided an 

opportunity to express the impact of the crime and actively participate in the resolution process. 

This model views justice as a constructive response aimed at healing rather than mere 

retribution. It promotes responsibility without dehumanization and reconciliation without 

ignoring the seriousness of the offence. 

Historical Development of Restorative Justice 

The roots of restorative justice can be traced to indigenous and community-based dispute 

resolution practices, where reconciliation and collective healing were central to maintaining 

social harmony. Many traditional societies relied on dialogue circles and community mediation 

long before the emergence of formal court systems. In the twentieth century, dissatisfaction 

with overcrowded prisons, high recidivism rates and victim marginalization led scholars and 

policymakers to revisit these restorative traditions. The modern restorative justice movement 

gained momentum in the 1970s with victim-offender mediation programs in North America 

and later expanded globally. International recognition was strengthened by instruments such as 

the United Nations Basic Principles on the Use of Restorative Justice Programmes in Criminal 

Matters (2002), which encouraged member states to adopt restorative mechanisms within their 

legal systems. Over time, restorative justice evolved from a community initiative into an 

institutionalized component of criminal justice reform. 

Core Principles of Restorative Justice 

Restorative justice operates on several foundational principles.  

Ø First, crime is understood primarily as harm to people and relationships, not merely as 

a breach of law.  

Ø Second, justice requires active participation of victims, offenders and the community 
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in resolving the consequences of the offence.  

Ø Third, accountability involves taking responsibility and making amends rather than 

simply undergoing punishment.  

Ø Fourth, restoration aims at repairing material, emotional and social damage to the extent 

possible.  

Ø Fifth, reintegration seeks to prevent stigmatization and promote the offender’s return to 

society as a responsible member.  

These principles collectively aim to create a balanced process that safeguards dignity, promotes 

empathy and encourages long-term behavioural change. 

Comparison with Retributive and Reformative Theories of Punishment 

Retributive theory views punishment as moral retaliation proportionate to the wrongdoing, 

emphasizing deterrence and societal condemnation. In contrast, reformative theory focuses on 

rehabilitating the offender to prevent future crime. Restorative justice differs from both by 

centering the needs of the victim and the community alongside the offender’s responsibility. 

While retributive justice prioritizes state authority and reformative justice emphasizes 

behavioural correction, restorative justice integrates accountability with dialogue and repair. 

Indian jurisprudence has gradually acknowledged reformative ideals, as seen in Mohd. 

Giasuddin v. State of Andhra Pradesh1, where the Supreme Court held rehabilitation over harsh 

punishment. Restorative justice extends this reasoning further by incorporating victim 

participation and community healing. Rather than replacing existing theories, it complements 

them by introducing a participatory and relational dimension to contemporary criminal justice 

systems. 

MAJOR THEORIES OF RESTORATIVE JUSTICE 

The theoretical framework of restorative justice is supported by multiple intellectual 

perspectives that explain how and why restoration should replace or supplement punitive 

justice. These theories differ in emphasis, yet they share a common belief that crime creates 

 
1 Mohd. Giasuddin v. State of Andhra Pradesh (1977) 3 SCC 287 
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harm which must be addressed through participation, responsibility and social healing. Each 

theory offers a distinct lens through which restorative practices such as mediation, community 

conferencing and negotiated settlements can be understood. While some theories focus on the 

role of the community, others emphasize reparation, moral transformation or structured 

dialogue between victim and offender. Together, they provide the philosophical foundation 

that justifies the growing acceptance of restorative justice within modern criminal 

jurisprudence. 

Communitarian Theory 

Communitarian theory is grounded in the idea that individuals exist within a network of social 

relationships and crime disrupts not only legal order but also communal harmony. According 

to this perspective, justice should restore the balance within the community rather than isolate 

the offender through imprisonment. Crime is viewed as a breach of trust and shared values and 

therefore the community has a legitimate role in responding to it. Restorative practices inspired 

by communitarian theory often involve community representatives who participate in dialogue 

processes, ensuring that collective interests are protected. The theory promotes shared 

responsibility, moral education and reintegration instead of exclusion. By encouraging 

offenders to recognize the broader social consequences of their actions, communitarian theory 

strengthens accountability in a relational context. It also prevents the marginalization of victims 

by allowing them to express the impact of harm within a supportive communal setting. In this 

sense, justice becomes a cooperative effort aimed at rebuilding social bonds rather than 

reinforcing adversarial divisions. 

The communitarian approach aligns with constitutional values that promote fraternity and 

social solidarity under Article 51A of the Constitution of India2, which emphasizes civic 

responsibility. By involving the community, the theory reduces stigmatization and supports 

reintegration, preventing long-term alienation that often contributes to repeat offending. Thus, 

justice becomes a collaborative process focused on rebuilding trust and strengthening social 

cohesion. 

Reparative Theory 

Reparative theory centers on the obligation of the offender to repair the harm caused by 

 
2 Article 51A of the Constitution of India https://share.google/tGOiYg2gT6pyTMEWT  



Indian Journal of Law and Legal Research    Volume VIII Issue I | ISSN: 2582-8878 
 

 Page: 6084 

criminal conduct. Unlike retributive models that focus on punishment as suffering imposed by 

the State, reparative justice views accountability as an active duty to make amends. Reparation 

may include financial compensation, community service, public apology or other forms of 

restitution agreed upon by the parties. The primary objective is to address the tangible and 

intangible injuries suffered by the victim. This theory emphasizes proportionality in a 

constructive sense: the response to crime must correspond to the nature of the harm and aim to 

restore equilibrium. Reparative justice recognizes that while complete restoration may not 

always be possible, sincere efforts toward compensation and acknowledgment of wrongdoing 

can promote healing. Indian courts have reflected elements of reparative thinking in 

recognizing victim compensation as an integral part of justice, as observed in Ankush Shivaji 

Gaikwad v. State of Maharashtra3, where the Supreme Court underscored the importance of 

compensatory remedies alongside punishment. Reparative theory thus shifts the meaning of 

responsibility from passive submission to active correction. 

Transformative Theory 

Transformative theory goes beyond repairing harm and seeks to bring about moral and 

relational change in all participants. It views crime as an opportunity for growth, reflection and 

social transformation. According to this perspective, justice should not merely restore previous 

conditions but improve relationships and prevent future harm through dialogue and empathy. 

Transformative justice emphasizes empowerment of victims, encouraging them to regain voice 

and dignity, while also enabling offenders to confront the deeper causes of their behaviour. The 

process is intended to foster personal development and long-term reintegration rather than 

short-term settlement. This theory is particularly relevant in cases involving juveniles and first-

time offenders, where constructive engagement can prevent future criminality. Transformative 

justice therefore integrates accountability with moral learning and community support, making 

justice a forward-looking process rather than a backward-looking response. 

Victim-Offender Mediation Theory 

Victim-offender mediation theory provides the procedural framework through which 

restorative principles are practically implemented. It is based on structured dialogue facilitated 

by a neutral mediator, where the victim and offender voluntarily meet to discuss the offence 

 
3 Ankush Shivaji Gaikwad v. State of Maharashtra (2013) 6 SCC 770 
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and negotiate an agreement. The theory rests on the belief that direct communication can reduce 

fear, correct misunderstandings and promote emotional closure. Victims are given the 

opportunity to ask questions and articulate the personal impact of the crime, while offenders 

are encouraged to accept responsibility and propose reparation. The mediated process ensures 

fairness, voluntariness and confidentiality. In the Indian context, the growing emphasis on 

negotiated settlements and compounding of offences under the Bharatiya Nagarik Suraksha 

Sanhita, 2023 reflects procedural elements similar to mediation-based restorative approaches. 

Victim-offender mediation theory thus operationalizes restorative ideals by creating a safe and 

structured environment for dialogue, agreement and reconciliation. 

Collectively, these theories demonstrate that restorative justice is not a single idea but a 

comprehensive framework rooted in community values, moral responsibility, constructive 

reparation and participatory dialogue. 

LEGAL RECOGNITION AND INSTITUTIONAL FRAMEWORK 

The recognition of restorative justice has gradually shifted from theoretical discourse to formal 

incorporation within legal systems across the world. What began as community-based 

initiatives has now found expression in international guidelines, comparative statutory reforms 

and national criminal laws. Legal recognition is essential because restorative justice must 

operate within safeguards that ensure voluntariness, fairness and protection of rights. 

Institutional frameworks provide procedural clarity, define the scope of applicability and 

prevent misuse. In the Indian context, restorative principles are not codified as a separate 

system; rather, they are embedded within existing statutory mechanisms such as compounding, 

plea bargaining and juvenile justice procedures. These frameworks reflect a movement toward 

participatory and victim-oriented justice without dismantling the formal criminal process. 

Restorative Justice in International Instruments 

International law has played a significant role in legitimizing restorative justice as a 

complementary approach to criminal adjudication. A key milestone was the United Nations 

Basic Principles on the Use of Restorative Justice Programmes in Criminal Matters (2002), 

which encouraged member states to develop restorative mechanisms consistent with due 

process and human rights protections. These principles emphasize voluntariness, informed 

consent, confidentiality and impartial facilitation. 
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Further recognition is found in the UN Declaration of Basic Principles of Justice for Victims 

of Crime and Abuse of Power (1985), which underscores the victim’s right to access justice, 

restitution and compensation. The declaration highlights that justice systems must ensure fair 

treatment and participation of victims at all stages. Additionally, Article 40 of the UN 

Convention on the Rights of the Child4 promotes measures that deal with children in conflict 

with law in a manner consistent with dignity and reintegration. Collectively, these instruments 

establish restorative justice as compatible with international human rights standards and 

encourage states to incorporate victim-centered and rehabilitative mechanisms into domestic 

law. 

Restorative Practices in Comparative Jurisdictions 

Several countries have formally integrated restorative practices into their criminal justice 

frameworks. In New Zealand, family group conferencing is a statutory requirement in juvenile 

cases, reflecting strong indigenous influences and community participation. Canada and certain 

European jurisdictions have institutionalized victim-offender mediation and community 

conferencing within sentencing procedures. In the United Kingdom, restorative justice 

conferences are frequently used in youth offending systems and, in some instances, in adult 

cases as part of diversionary schemes. 

Comparative experience demonstrates that restorative mechanisms can reduce recidivism, 

increase victim satisfaction and relieve pressure on overcrowded court systems. However, 

safeguards are essential to prevent coercion or unequal bargaining power. Courts in various 

jurisdictions have clarified that restorative processes must not undermine public interest or 

serious criminal accountability. These comparative developments illustrate that restorative 

justice operates most effectively as a regulated supplement rather than a replacement for formal 

adjudication. 

Restorative Justice under Indian Criminal Law 

Indian criminal law does not explicitly label mechanisms as “restorative justice,” yet several 

statutory provisions reflect restorative principles. The transition to the new criminal codes, 

including the Bharatiya Nyaya Sanhita, 2023 and the Bharatiya Nagarik Suraksha Sanhita, 

2023, continues to retain and refine settlement-oriented procedures. These provisions 

 
4 Article 40 of the UN Convention on the Rights of the Child https://share.google/v4H0lAGKKxoWfL2Wu  
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emphasize victim participation, negotiated resolution and compensatory remedies within 

defined limits. 

Compounding of Offences under Bharatiya Nyaya Sanhita, 2023 

Compounding of offences allows certain specified offences to be settled between the victim 

and the offender, either with or without the permission of the court. This mechanism reflects 

restorative ideals by prioritizing reconciliation and voluntary settlement over prolonged 

litigation. Compounding is generally permitted in less serious offences where public interest is 

not severely affected. The rationale is that where harm is personal in nature, amicable 

resolution may better serve justice than punitive action. 

Judicial recognition of settlement-based justice was articulated in Gian Singh v. State of 

Punjab5, where the Supreme Court observed that criminal proceedings involving private 

disputes may be quashed to secure the ends of justice. Although compounding must remain 

within statutory boundaries, it reinforces victim autonomy and promotes closure through 

dialogue and agreement. 

Plea Bargaining under Bharatiya Nagarik Suraksha Sanhita, 2023 

Plea bargaining, now continued under the Bharatiya Nagarik Suraksha Sanhita, 2023, provides 

a structured process for negotiated settlement between the accused and the prosecution, often 

involving compensation to the victim. The process requires voluntary application, judicial 

scrutiny and transparency to prevent coercion. It enables quicker resolution of cases, reduces 

judicial backlog and ensures some measure of accountability without full trial. 

The Supreme Court in State of Gujarat v. Natwar Harchandji Thakor6 acknowledged the utility 

of plea bargaining in expediting justice while safeguarding fairness. Although plea bargaining 

is not purely restorative, its emphasis on compensation and mutual agreement aligns with 

restorative principles when carefully regulated. 

Restorative Elements under Juvenile Justice (Care and Protection of Children) Act, 2015 

The Juvenile Justice (Care and Protection of Children) Act, 2015 strongly reflects restorative 

 
5 Gian Singh v. State of Punjab (2012) 10 SCC 303 
6 State of Gujarat v. Natwar Harchandji Thakor (2005) 8 SCC 534 
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and reformative philosophies. The Act emphasizes rehabilitation, social reintegration, 

counselling, education and community service rather than incarceration. Sectional provisions 

relating to inquiry, rehabilitation plans and child-friendly procedures demonstrate a departure 

from adversarial criminal trials. 

In Dr. Subramanian Swamy v. Raju7, the Supreme Court upheld the constitutionality of 

differential treatment for juveniles, recognizing the importance of reformation and 

reintegration. The Act thus institutionalizes restorative ideals by prioritizing the child’s best 

interests and long-term social rehabilitation. 

Overall, the Indian legal framework demonstrates incremental but meaningful integration of 

restorative justice within statutory and judicial practice, reflecting a balanced approach 

between accountability and reconciliation. 

CONTEMPORARY APPLICATIONS OF RESTORATIVE JUSTICE 

Restorative justice has moved beyond theoretical discussion and is increasingly visible in 

practical criminal justice administration. Contemporary applications demonstrate that 

restorative principles can operate within institutional frameworks while preserving procedural 

safeguards. These applications are particularly evident in juvenile justice administration, prison 

reforms, community mediation initiatives and strategies aimed at reducing repeat offending. 

Rather than functioning as an alternative system outside the law, restorative justice today works 

within statutory boundaries to promote reconciliation, accountability and reintegration. The 

effectiveness of these applications depends on voluntariness, judicial oversight and a careful 

balance between private resolution and public interest. 

 Restorative Justice in Juvenile Justice Systems 

Juvenile justice systems represent one of the most developed areas of restorative practice. 

Children in conflict with law are treated differently from adult offenders because of their 

psychological development and capacity for reform. The Juvenile Justice (Care and Protection 

of Children) Act, 2015 emphasizes rehabilitation, social reintegration, counselling, education 

and community-based correction rather than punitive detention. Provisions relating to 

Individual Care Plans, counselling sessions and community service reflect restorative thinking 

 
7 Dr. Subramanian Swamy v. Raju (2014) 8 SCC 390 
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by focusing on behavioural correction and reintegration into family and society. 

Restorative conferences, though not always formally labelled as such, align with the objectives 

of Section 3 of the Act8, which lays down general principles including the principle of best 

interest and principle of restoration. These provisions ensure that responses to juvenile offences 

prioritize healing over harsh punishment. By involving guardians, probation officers and 

community stakeholders, juvenile justice mechanisms foster dialogue and shared 

responsibility. This approach reduces stigmatization and enhances the possibility of 

constructive behavioural change, making it one of the strongest examples of restorative justice 

in practice. 

Restorative Justice in Prison Reforms 

Restorative justice also plays an important role in prison reform initiatives. Traditional 

incarceration often isolates offenders from society without adequately preparing them for 

reintegration. Restorative approaches seek to humanize correctional systems by promoting 

educational programs, skill development, counselling and victim-awareness workshops. These 

measures encourage offenders to reflect upon the impact of their actions and take responsibility 

beyond mere compliance with punishment. 

Indian constitutional jurisprudence has reinforced the reformative dimension of imprisonment. 

In Sunil Batra v. Delhi Administration9, the Supreme Court emphasized that prisoners retain 

fundamental rights under Article 2110 and must be treated with dignity. Such judicial 

observations support restorative reforms that prioritize human dignity and rehabilitation. Open 

prison systems, vocational training and parole policies further reflect efforts to prepare inmates 

for social reintegration. Restorative prison practices reduce alienation and foster accountability, 

thereby aligning correctional institutions with broader goals of justice and social harmony. 

Community Mediation and Alternative Dispute Resolution 

Community mediation and alternative dispute resolution (ADR) mechanisms represent another 

contemporary application of restorative justice. These processes provide structured forums 

 
8 Section 3 of the Juvenile Justice (Care and Protection of Children) Act, 2015 
https://share.google/Nv7C9t2xn59QIABtz  
9 Sunil Batra v. Delhi Administration (1978) 4 SCC 494 
10 Article 21 of the Constitution of India https://share.google/tGOiYg2gT6pyTMEWT  
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where parties voluntarily resolve disputes through dialogue facilitated by neutral mediators. 

While ADR is often associated with civil disputes, its principles increasingly influence minor 

criminal matters, particularly those involving personal or neighbourhood conflicts. 

Compounding provisions under the Bharatiya Nagarik Suraksha Sanhita, 2023 allow certain 

offences to be settled with the consent of the victim, reflecting restorative ideals of 

reconciliation and negotiated agreement. Additionally, Article 39A of the Constitution of 

India11 promotes equal access to justice, encouraging mechanisms that are less adversarial and 

more accessible. Community mediation reduces court congestion and allows parties to reach 

mutually satisfactory outcomes. By emphasizing dialogue rather than confrontation, ADR 

processes create space for empathy, acknowledgment of harm and voluntary compliance with 

agreed terms. However, safeguards are necessary to ensure that such mediation does not 

trivialize serious offences or pressure victims into settlement. Judicial scrutiny and statutory 

limits therefore remain essential components of restorative ADR practices. 

Role in Reducing Recidivism 

One of the strongest arguments in favour of restorative justice is its potential to reduce 

recidivism. Traditional punishment often fails to address the underlying causes of criminal 

behaviour, resulting in repeat offences. Restorative processes encourage offenders to confront 

the personal impact of their actions, fostering moral reflection and empathy. When offenders 

participate in dialogue with victims and make genuine efforts to repair harm, they are more 

likely to internalize responsibility and modify behaviour. Judicial emphasis on rehabilitation 

has been consistently reflected in Indian jurisprudence. In Sangeet v. State of Haryana12, the 

Supreme Court highlighted the importance of individualized sentencing and reformative 

considerations in criminal justice. Restorative interventions complement such principles by 

integrating accountability with reintegration strategies. 

Empirical studies from various jurisdictions suggest that restorative conferences and mediation 

programs often result in higher victim satisfaction and lower reoffending rates compared to 

purely punitive measures. While restorative justice cannot eliminate crime entirely, it 

contributes to long-term prevention by addressing relational harm and strengthening social 

bonds. In contemporary practice, restorative justice thus functions as a practical and evidence-

 
11 Article 39A of the Constitution of India https://share.google/tGOiYg2gT6pyTMEWT  
12 Sangeet v. State of Haryana (2013) 2 SCC 452 
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informed approach that enhances juvenile reform, prison rehabilitation, community dispute 

resolution and recidivism reduction, reinforcing its relevance within modern criminal justice 

systems. 

CHALLENGES AND CRITICISMS 

Despite its growing acceptance, restorative justice is not free from criticism. While it promises 

healing, participation and reconciliation, practical implementation raises complex legal and 

ethical concerns. Critics argue that restorative processes may unintentionally compromise 

fairness, dilute accountability in serious crimes or expose victims to further harm. Others 

question whether restorative justice can function effectively within formal criminal justice 

systems that are traditionally adversarial and state-centric. These challenges must be examined 

carefully to ensure that restorative mechanisms strengthen justice rather than undermine it. A 

balanced evaluation requires acknowledging both the transformative potential of restorative 

justice and the structural limitations that may restrict its effectiveness. 

Power Imbalance between Victim and Offender 

One of the most significant criticisms of restorative justice is the possibility of unequal power 

dynamics between the victim and the offender. In cases involving domestic violence, sexual 

offences or socio-economic disparities, victims may feel pressured to participate in dialogue or 

settlement processes. Emotional trauma, fear or dependency can prevent genuine voluntariness. 

If the offender holds social, economic or familial dominance, the restorative process may risk 

reinforcing inequality rather than correcting harm. 

Courts have repeatedly emphasized that consent must be free and informed. In Shimbhu v. State 

of Haryana13, the Supreme Court strongly rejected compromise in rape cases, holding that 

serious offences affecting bodily integrity cannot be settled through private negotiation. This 

judgment reflects judicial concern that restorative or settlement-oriented processes should not 

override the gravity of certain crimes. Therefore, restorative justice must incorporate 

safeguards such as trained facilitators, judicial supervision and the right of withdrawal to 

prevent exploitation and ensure procedural fairness. 

 
13 Shimbhu v. State of Haryana (2014) 13 SCC 318 
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Serious Offences and Applicability Debate 

Another major criticism concerns the applicability of restorative justice in cases involving 

grave offences such as homicide, terrorism or sexual violence. Critics argue that such crimes 

are not merely private disputes but offences against society at large. Permitting restorative 

mechanisms in these cases may appear to dilute deterrence and public condemnation. Indian 

criminal law reflects this caution by limiting compounding and negotiated settlements to 

specified categories of offences under the Bharatiya Nagarik Suraksha Sanhita, 2023. Serious 

offences are generally excluded to preserve public interest and societal accountability. The 

debate therefore centers on whether restorative justice should operate exclusively in minor 

offences or whether it can supplement formal adjudication in serious cases without replacing 

punishment. Some scholars suggest that restorative dialogue may still have value in serious 

offences at the post-sentencing stage, focusing on victim healing rather than sentence 

reduction. However, the balance between restoration and retribution remains a complex and 

sensitive issue. 

Institutional Limitations 

The success of restorative justice depends heavily on institutional capacity. Lack of trained 

mediators, inadequate funding and absence of standardized procedures can undermine 

effectiveness. In many jurisdictions, restorative programs function as pilot projects rather than 

fully integrated systems. Without clear statutory guidelines and oversight, inconsistency may 

arise in the application of restorative processes. Additionally, coordination between police, 

prosecution, judiciary and community organizations is essential for meaningful 

implementation. If restorative mechanisms are poorly administered, they may result in 

superficial settlements rather than genuine reconciliation. Institutional limitations also include 

insufficient awareness among stakeholders, which may lead to reluctance in adopting 

restorative practices. Strengthening infrastructure, training facilitators and establishing 

monitoring mechanisms are therefore critical to ensuring that restorative justice achieves its 

intended objectives. 

Risk of Informal Coercion 

A further criticism relates to the risk of informal coercion. Although restorative justice 

emphasizes voluntariness, participants may feel indirect pressure from community members, 
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family or authorities to settle disputes. Offenders might agree to mediation to avoid harsher 

penalties, while victims may accept compromise due to social expectations or delay in trial 

processes. Such pressures compromise the authenticity of consent and the fairness of outcomes. 

Judicial caution regarding coerced settlements has been evident in cases addressing extra-legal 

compromises, particularly in offences affecting public morality or bodily autonomy. The 

legitimacy of restorative justice depends on strict adherence to procedural safeguards, 

transparency and the possibility of judicial review. 

While restorative justice offers meaningful alternatives to adversarial litigation, its application 

must carefully address concerns of power imbalance, seriousness of offences, institutional 

weakness and coercion. Only through regulated implementation and vigilant oversight can 

restorative justice maintain both compassion and credibility within the criminal justice system. 

CONCLUSION 

Restorative justice represents a significant shift in the philosophy and practice of criminal law 

by redefining the purpose of justice itself. Instead of viewing crime solely as a violation against 

the State that demands punishment, restorative justice recognizes crime as harm inflicted upon 

individuals, relationships and communities. Through its theoretical foundations 

communitarian, reparative, transformative and mediation-based approaches it provides a 

framework that integrates accountability with healing and reintegration. Contemporary legal 

developments demonstrate that restorative principles are not merely abstract ideals but are 

increasingly reflected in institutional mechanisms at international and domestic levels. Within 

the Indian context, restorative elements embedded in statutes such as the Bharatiya Nyaya 

Sanhita, 2023, the Bharatiya Nagarik Suraksha Sanhita, 2023 and the Juvenile Justice (Care 

and Protection of Children) Act, 2015 illustrate a gradual but meaningful shift toward 

participatory and victim-oriented justice. Mechanisms such as compounding, plea bargaining 

and rehabilitative juvenile processes reflect the growing recognition that reconciliation and 

responsibility can coexist with formal adjudication. At the same time, critical challenges 

including power imbalances, limitations in serious offences, institutional weaknesses and risks 

of coercion—highlight the need for careful regulation and judicial oversight. Restorative 

justice should therefore be understood not as a replacement for the traditional criminal justice 

system but as a complementary model that enhances fairness, responsiveness and social 

harmony. When implemented with safeguards and sensitivity, it strengthens both 

accountability and compassion within modern criminal jurisprudence. 
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