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ABSTRACT 

India's securities and derivatives markets operate within a layered legal 
framework combining the Securities Contracts (Regulation) Act, 1956, the 
Securities and Exchange Board of India Act, 1992, regulations issued by the 
Securities and Exchange Board of India, exchange and clearing-corporation 
rules, and general principles of contract and insolvency law. This paper 
examines how that framework addresses three interconnected objectives: 
protecting investors, ensuring enforceability of securities contracts and 
maintaining financial market stability. It argues that Indian law has moved 
from a primarily exchange-centred model toward a sophisticated regulatory 
architecture in which SEBI supervision, mandatory clearing, margining, 
disclosure, market-abuse controls and intermediary regulation collectively 
reduce systemic and conduct risks. Nevertheless, the rapid growth of 
derivatives, algorithmic trading, technological intermediation and 
increasingly complex products creates continuing challenges. Contractual 
enforceability cannot be viewed solely through the Indian Contract Act, 1872 
because exchange-traded derivatives operate within specialised statutory and 
regulatory structures. Similarly, investor protection must be reconciled with 
sophisticated participants' need for efficient risk transfer. The paper proposes 
stronger product governance, transparent margining, robust client-asset 
protection, clearer close-out and netting rules, technology-neutral 
supervision and better coordination among financial regulators. The 
objective is a framework that preserves contractual certainty without 
sacrificing market integrity or systemic resilience. 
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1. Introduction 

1.1 Evolution of India's Securities and Derivatives Market 

India's securities market has developed from a relatively fragmented exchange environment 

into a highly regulated, technology-driven financial market. The legal foundations include the 

SCRA, the SEBI Act and the Depositories Act, 1996. SEBI, constituted as a statutory regulator 

in 1992, is charged with protecting investors, promoting the development of the securities 

market and regulating that market. The SCRA provides the statutory framework for recognised 

stock exchanges and securities contracts, while SEBI regulations address conduct, disclosure, 

intermediaries, clearing and market abuse.2 Derivatives occupy a distinctive position because 

their value is derived from an underlying asset, security, index, rate or other reference. Futures 

and options can provide legitimate economic functions, including hedging, price discovery and 

liquidity, but leverage can amplify losses and interconnected exposures. A legal framework for 

derivatives must therefore perform two tasks simultaneously: facilitate enforceable risk-

transfer contracts and control the risks that arise from leverage, default and concentrated 

positions.3 

The SCRA's definition of securities includes specified financial instruments and recognises the 

regulatory treatment of derivatives. Section 18A gives legal recognition to contracts in 

derivatives that are traded on a recognised stock exchange and settled in accordance with the 

rules and bye-laws of that exchange. This statutory recognition is central to enforceability 

because it places qualifying exchange-traded derivative contracts within a specialised legal 

regime rather than leaving their validity to general contract principles alone.4 

1.2 Research Problem 

The principal problem is the need to reconcile three objectives that can pull in different 

directions. Investors require transparent markets, reliable contractual rights and effective 

remedies. Market participants require enforceable contracts and efficient clearing 

arrangements. Regulators, however, must limit conduct and systemic risks that may arise from 

leverage, manipulation, inadequate disclosure or counterparty default. Excessive regulation can 

 
2 Securities and Exchange Board of India Act, 1992, §§ 11–11A; Securities Contracts (Regulation) Act, 1956; 
Depositories Act, 1996 
3 International Organization of Securities Commissions [IOSCO], 2023; Duxbury, 2008 
4 Securities Contracts (Regulation) Act, 1956, §§ 2(h), 18A 
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increase compliance costs and reduce market efficiency, whereas weak regulation can 

undermine investor confidence and financial stability. 

The research therefore asks whether India's present framework provides an adequate balance 

between private contractual autonomy and mandatory public regulation, and whether existing 

mechanisms are sufficiently responsive to increasingly complex derivative products and 

technology-driven trading. 

1.3 Research Questions 

• What is the legal framework governing securities contracts and derivatives in India? 

• How does Indian law ensure contractual enforceability while imposing mandatory market 

regulation? 

• Are existing investor-protection mechanisms adequate for leveraged and technology-driven 

derivatives markets? 

• What reforms can improve financial market stability without unnecessarily restricting 

legitimate risk-management activity? 

1.4 Objectives, Scope and Methodology 

The paper evaluates the principal statutes, regulations and institutional mechanisms governing 

securities contracts and derivatives. It focuses primarily on exchange-traded securities and 

derivatives under SEBI's jurisdiction, while referring to over-the-counter derivatives where 

relevant. The study uses doctrinal legal research, analysing legislation, regulations, regulatory 

materials, judicial decisions and selected scholarly commentary. The analysis is organised 

around enforceability, investor protection and systemic stability rather than a section-by-

section description of legislation. 

2. Conceptual and Legal Framework 

2.1 Securities Contracts and Derivative Contracts 

A securities contract may involve the purchase, sale or transfer of securities, whereas a 

derivative contract derives its economic value from an underlying reference. The legal 
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significance of a derivative is not limited to its economic function. Its enforceability depends 

upon statutory recognition, regulatory permissions, contractual terms, exchange rules and 

settlement arrangements. Section 18A of the SCRA is particularly important because it 

identifies circumstances in which derivative contracts are legally valid, including trading on a 

recognised stock exchange and settlement according to the exchange's rules and bye-laws.5 

This statutory structure demonstrates that Indian securities law does not treat freedom of 

contract as absolute. A market participant cannot rely on contractual consent alone where the 

legislature has prohibited a class of transaction or imposed conditions on its validity. This is 

justified by the collective nature of securities markets: one participant's conduct may affect 

price formation, liquidity and confidence beyond the immediate contracting parties.6 

2.2 Institutional Architecture 

SEBI is the principal regulator of the securities market. Its powers under the SEBI Act include 

regulatory, supervisory and enforcement functions. Stock exchanges and clearing corporations 

operate as market infrastructures subject to statutory recognition and SEBI regulation. The 

SCRA permits recognised exchanges to frame bye-laws dealing with trading, settlement, 

margins, default and dispute resolution, subject to the statutory framework and regulatory 

oversight.7 

The Reserve Bank of India also has an important role in financial markets, particularly in 

banking, foreign exchange and specified interest-rate and currency derivative activity. The 

resulting regulatory architecture requires coordination rather than isolated supervision. A 

transaction can have securities-market, banking, payment, foreign-exchange and insolvency 

consequences simultaneously.8 

2.3 Contract Law and Special Securities Regulation 

The Indian Contract Act, 1872 supplies general principles concerning offer, acceptance, 

consideration, consent, legality and remedies. However, securities contracts are subject to 

specialised statutory rules. Section 23 of the Contract Act renders agreements unlawful where 

 
5 Securities Contracts (Regulation) Act, 1956, §§ 2(h), 18A 
6 Indian Contract Act, 1872, §§ 10, 23; Securities Contracts (Regulation) Act, 1956; Duxbury, 2008 
7 Securities and Exchange Board of India Act, 1992, §§ 11, 11B; Securities Contracts (Regulation) Act, 1956, §§ 
8A, 9 
8 Reserve Bank of India Act, 1934; Foreign Exchange Management Act, 1999; Reserve Bank of India, 2025 
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their consideration or object is forbidden by law or defeats the provisions of law. Consequently, 

contractual enforceability in financial markets must be assessed by reading general contract 

principles together with the SCRA, SEBI regulations and exchange rules.9 

The specialised regime serves an important evidentiary and certainty function. Standardised 

exchange contracts, electronic records, prescribed margins and central clearing reduce disputes 

about performance. The objective is not merely to make contracts enforceable after a dispute 

arises, but to design market infrastructure so that the probability and consequences of default 

are reduced before litigation becomes necessary.10 

3. Regulatory Framework Governing Securities Contracts 

3.1 Securities Contracts (Regulation) Act, 1956 

The SCRA is the principal statute governing recognised stock exchanges and securities 

contracts. It empowers the regulatory system to control securities contracts, recognition of 

exchanges, listing-related matters and exchange bye-laws. Its historical purpose was to prevent 

undesirable transactions in securities and regulate the functioning of stock exchanges. Over 

time, amendments have adapted the statute to modern market infrastructure and regulatory 

arrangements.11 

The Act also regulates recognised clearing corporations and permits exchange bye-laws to 

address settlement, margins, performance, default and dispute resolution. These provisions are 

significant for contractual enforceability because they transform standardised exchange rules 

into an important component of the legal environment governing each transaction. A derivative 

participant therefore enters not merely a bilateral bargain but a rule-governed market system.12 

3.2 SEBI Act, 1992 and Regulatory Powers 

The SEBI Act provides the institutional foundation for securities-market regulation. SEBI's 

statutory mandate combines investor protection, market development and regulation. The 

breadth of the mandate is important because investor protection and stability are not identical 

objectives. A rule may protect an individual investor while increasing market concentration, or 

 
9 Indian Contract Act, 1872, §§ 10, 23; Securities Contracts (Regulation) Act, 1956, § 18A 
10 Securities Contracts (Regulation) Act, 1956; Payment and Settlement Systems Act, 2007; IOSCO, 2023 
11 Securities Contracts (Regulation) Act, 1956, Preamble, §§ 3–9 
12 Securities Contracts (Regulation) Act, 1956, §§ 8A, 9 
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promote liquidity while exposing inexperienced investors to excessive leverage. SEBI must 

therefore assess both conduct and systemic consequences.13 

3.3 Market Abuse and Information Integrity 

Investor protection is undermined when market prices are distorted by fraud, manipulation or 

misuse of non-public information. The SEBI (Prohibition of Fraudulent and Unfair Trade 

Practices relating to Securities Market) Regulations, 2003 prohibit fraudulent and unfair 

trading practices and address conduct capable of creating false or misleading appearances of 

trading (SEBI, 2003). The SEBI (Prohibition of Insider Trading) Regulations, 2015 separately 

regulate trading while in possession of unpublished price-sensitive information and impose 

compliance obligations on listed entities and intermediaries.14 

These rules are particularly relevant to derivatives because derivative positions can be used to 

obtain economic exposure without an immediately visible cash-market position. Effective 

surveillance must therefore examine relationships between cash and derivative markets, 

unusual volumes, open interest, order patterns and connected accounts. A fragmented 

surveillance approach can leave regulatory gaps between economically linked transactions.15 

3.4 Clearing, Margining and Settlement 

Central clearing and margining are core stability mechanisms. Initial margins provide 

protection against potential future exposure, while variation or mark-to-market mechanisms 

address changes in the value of positions. Clearing corporations stand between counterparties 

and manage collateral and default processes. The legal significance is substantial: a market that 

relies on central clearing converts numerous bilateral credit exposures into a centrally managed 

risk structure, although the clearing institution itself becomes systemically important.16 

The SCRA expressly permits exchange bye-laws to prescribe margin requirements and rules 

dealing with performance, rescission, termination and consequences of default or insolvency. 

This statutory recognition supports the enforceability of the market's risk-management 

 
13 Securities and Exchange Board of India Act, 1992, § 11; IOSCO, 2023 
14 Securities and Exchange Board of India, 2003; Securities and Exchange Board of India, 2015 
15 Securities and Exchange Board of India, 2003, 2015; IOSCO, 2023 
16 IOSCO, 2023; Financial Stability Board, 2017 
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architecture.17 

4. Contractual Enforceability of Securities and Derivatives 

4.1 Validity and Statutory Compliance 

The enforceability of a financial contract depends first on its legal validity. Parties cannot 

contract out of mandatory securities legislation. Section 18A of the SCRA creates a specific 

statutory route for valid derivative contracts, making compliance with recognised exchange 

and settlement requirements crucial. The rule promotes certainty by identifying when 

derivatives are legally enforceable rather than allowing every dispute to be determined solely 

through general contract doctrine.18 

4.2 Standardisation and Exchange Rules 

Standardisation reduces transaction costs and supports liquidity. Exchange specifications 

typically determine contract size, expiry, settlement method, margin requirements and eligible 

underlying assets. These features may appear commercial, but they have legal consequences 

because they define the parties' obligations. Incorporation of exchange rules into the 

contractual relationship also raises questions of notice, accessibility and the legal status of 

amendments. Transparent publication and predictable amendment procedures are therefore 

important components of contractual fairness.19 

4.3 Default, Close-Out and Netting 

Financial stability depends heavily on the ability to manage default quickly. In a derivatives 

market, a prolonged dispute over individual obligations can expose a clearing member and 

other participants to cascading losses. Close-out arrangements permit positions to be 

terminated and valued after specified default events, while netting reduces multiple obligations 

to a single net amount. Indian law has progressively developed a more supportive framework 

for financial-market netting, including through the Payment and Settlement Systems Act, 2007 

and subsequent reforms. Nevertheless, the interaction between contractual close-out rights, 

insolvency law and sector-specific rules should remain a continuing legislative priority.20 

 
17 Securities Contracts (Regulation) Act, 1956, §§ 8A, 9 
18 Securities Contracts (Regulation) Act, 1956, § 18A; Indian Contract Act, 1872, § 23 
19 Securities Contracts (Regulation) Act, 1956, §§ 8A, 9; Duxbury, 2008 
20 Payment and Settlement Systems Act, 2007; Insolvency and Bankruptcy Code, 2016; Financial Stability Board, 
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4.4 Electronic Contracts and Evidence 

Modern securities transactions are overwhelmingly electronic. The Information Technology 

Act, 2000 provides legal recognition to electronic records and electronic communications, 

subject to its statutory framework. The Bharatiya Sakshya Adhiniyam, 2023 has replaced the 

Indian Evidence Act, 1872 and contains rules concerning electronic and digital records. 

Together with exchange records and broker systems, these provisions support the evidentiary 

basis of electronic trading. Regulatory standards should nevertheless require robust audit trails 

because enforceability is weakened when parties cannot reconstruct orders, instructions, 

confirmations and execution timestamps.21 

5. Investor Protection in Derivatives Markets 

5.1 Disclosure, Suitability and Informed Participation 

Investor protection cannot be reduced to disclosure alone. Derivatives can involve leverage, 

rapid price changes and losses exceeding the initial margin. Retail participants may 

misunderstand these characteristics even when risk disclosures are technically available. 

SEBI's investor-protection framework therefore needs to combine disclosure with suitability-

oriented safeguards, risk warnings, margin discipline and controls on misleading 

representations.22 

The appropriate standard should differ according to investor sophistication without eliminating 

protection for individuals. Institutional participants generally possess resources to evaluate 

complex risks, while retail investors may require clearer product information and stronger 

conduct controls. A proportionate approach avoids treating all market participants identically 

when their capacity to understand and absorb risk differs substantially.23 

5.2 Intermediary Duties 

Brokers, investment advisers and other intermediaries are critical to investor protection because 

they translate complex market products into client-facing services. SEBI's regulatory 

framework imposes registration, conduct and compliance obligations on intermediaries. Mis-

 
2017 
21 Information Technology Act, 2000, §§ 4, 5; Bharatiya Sakshya Adhiniyam, 2023, provisions concerning 
electronic and digital records 
22 Securities and Exchange Board of India Act, 1992, § 11; IOSCO, 2023 
23 IOSCO, 2023; Securities and Exchange Board of India, 2026b 
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selling, unauthorised trading, inadequate risk disclosure and weak internal controls can 

transform a lawful product into a significant investor-protection problem. Enforcement must 

therefore focus not only on the existence of rules but also on supervision of actual intermediary 

conduct.24 

5.3 Market Surveillance and Enforcement 

Investor confidence depends on credible enforcement. SEBI can investigate violations, issue 

directions and impose statutory penalties, while affected parties may challenge regulatory 

orders through the Securities Appellate Tribunal and, where appropriate, higher courts. The 

availability of review is important because regulatory power must itself remain legally 

accountable. At the same time, enforcement that is slow or unpredictable can fail to deter 

misconduct in markets where price-sensitive information can become obsolete within 

minutes.25 

5.4 Judicial Approach and Regulatory Deference 

Indian courts have generally recognised the specialised expertise of securities regulators while 

maintaining judicial review of statutory action. The Supreme Court's securities jurisprudence 

emphasises investor protection and the need for effective market regulation. The principle of 

regulatory deference should not mean immunity from legality review; rather, courts should 

distinguish between reviewing whether SEBI acted within its statutory powers and substituting 

judicial preferences for technical regulatory judgments.26 

6. Derivatives and Financial Market Stability 

6.1 Leverage and Systemic Risk 

Derivatives can transfer risk efficiently but also magnify it. A participant may control a large 

notional exposure with relatively small collateral. If prices move sharply, margin calls can force 

rapid liquidation, potentially reinforcing volatility. Stability regulation therefore focuses on 

margin sufficiency, position limits, capital requirements, default management and central 

 
24 Securities and Exchange Board of India Act, 1992, §§ 11, 12; Securities and Exchange Board of India, 2026b 
25 Securities and Exchange Board of India Act, 1992, §§ 11, 11B, 15A–15HB, 15T 
26 Sahara India Real Estate Corporation Ltd. v. Securities and Exchange Board of India, 2012; Clariant 
International Ltd. v. Securities and Exchange Board of India, 2004 
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clearing.27 

6.2 Central Counterparty Risk 

Central counterparties reduce bilateral counterparty exposure but concentrate risk within 

clearing infrastructure. Their resilience depends on adequate financial resources, collateral, 

default funds, governance, technology and recovery arrangements. A failure of a major clearing 

institution could have consequences across multiple market participants. Indian regulation 

should consequently treat clearing corporations as critical financial infrastructure and apply 

continuous stress testing and recovery planning.28 

6.3 Algorithmic and High-Frequency Trading 

Technology has altered the risk profile of securities markets. Algorithmic systems can execute 

orders rapidly and in large volumes, creating efficiency benefits but also operational, market-

manipulation and infrastructure risks. Regulatory controls must address system testing, access 

controls, audit trails, kill switches, capacity management and responsibility for algorithmic 

conduct. Rules should be technology-neutral enough to remain effective as trading architecture 

evolves, but sufficiently specific to identify accountable persons and minimum controls.29 

6.4 Cross-Market Contagion 

Cash equities, index derivatives, commodity-linked instruments, currency markets and 

financing arrangements may interact during periods of stress. A disturbance in one market can 

generate margin calls or hedging activity in another. Regulatory stability therefore requires 

information sharing between SEBI, the Reserve Bank of India, clearing corporations, 

exchanges and other relevant authorities. The Financial Stability and Development Council 

provides an institutional forum for broader coordination, but operational cooperation must also 

occur at the supervisory level.30 

 
27 IOSCO, 2023; Financial Stability Board, 2017 
28 Committee on Payment and Settlement Systems & Technical Committee of IOSCO, 2012; Financial Stability 
Board, 2017 
29 IOSCO, 2011; Securities and Exchange Board of India, 2026c 
30 Financial Stability and Development Council, 2024; Financial Stability Board, 2017 
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7. Comparative Perspective 

7.1 International Standards 

International securities regulation increasingly relies on principles of investor protection, 

market integrity, risk management and cooperation among regulators. The International 

Organization of Securities Commissions emphasises investor protection, fair and efficient 

markets and reduction of systemic risk. These principles are compatible with India's regulatory 

objectives and support the use of disclosure, supervision, enforcement and market-

infrastructure safeguards.31 

7.2 Lessons from the United States and European Union 

The United States combines securities regulation with specialised derivatives oversight, while 

the European Union places substantial emphasis on central clearing, margining, trade reporting 

and market transparency through instruments such as EMIR and MiFID II. India's framework 

has adopted several comparable concepts but must tailor them to its own market structure. The 

key lesson is that contractual freedom is compatible with strong public regulation when the 

regulatory perimeter and default-management rules are clear.32 

7.3 Lessons for India 

Comparative experience suggests that stability depends less on prohibiting derivatives than on 

controlling leverage, ensuring transparent trading and settlement, monitoring interconnected 

exposures and maintaining resilient clearing infrastructure. India should therefore focus on 

risk-sensitive regulation rather than treating derivatives as inherently speculative or harmful.33 

8. Critical Analysis and Reform Proposals 

8.1 Strengthening Product Governance 

SEBI and exchanges should apply a clear product-governance process before admitting 

complex derivative products. The process should assess the underlying market's liquidity, 

 
31 IOSCO, 2023 
32 Dodd-Frank Wall Street Reform and Consumer Protection Act, 2010; European Parliament & Council of the 
European Union, 2012a, 2012b; IOSCO, 2023 
33 IOSCO, 2023; Financial Stability Board, 2017 
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pricing transparency, manipulation risks, investor understanding, settlement feasibility and 

stress performance. Products should be reviewed periodically rather than treated as 

permanently safe once approved.34 

8.2 Better Retail Risk Protection 

Retail participation in derivatives requires special attention because high leverage can produce 

rapid losses. Standardised risk disclosures should be short, prominent and comparable across 

intermediaries. Where appropriate, risk-based onboarding and trading limits should be used. 

Investor education should complement, not substitute for, enforceable conduct standards.35 

8.3 Improving Contractual Certainty 

India should continue clarifying the relationship among SCRA provisions, exchange rules, 

contract law and insolvency law. Close-out and netting rights should be capable of prompt 

enforcement in insolvency, subject to safeguards against abuse. Regulatory rules should also 

specify how amendments to standardised contracts affect existing positions and how disputed 

trades are treated during market disruption.36 

8.4 Technology-Neutral Market Regulation 

The legal framework should impose outcomes rather than depend excessively on particular 

technologies. Every algorithmic trading system should have an identifiable responsible entity, 

adequate testing, continuous monitoring and emergency controls. Exchanges and clearing 

corporations should maintain resilience standards proportionate to their systemic importance. 

Regulatory technology can also improve surveillance by identifying patterns across cash and 

derivative markets.37 

8.5 Regulatory Coordination and Data Sharing 

Financial stability requires regulators to see risks that cross institutional boundaries. Formal 

protocols for data sharing, crisis communication and coordinated action should be 

 
34 IOSCO, 2023; Securities and Exchange Board of India, 2026b 
35 IOSCO, 2023; Securities and Exchange Board of India, 2026b 
36 Securities Contracts (Regulation) Act, 1956, § 18A; Indian Contract Act, 1872, § 23; Insolvency and 
Bankruptcy Code, 2016; Payment and Settlement Systems Act, 2007 
37 IOSCO, 2011; Securities and Exchange Board of India, 2026c; Financial Stability Board, 2017 
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strengthened. Supervisors should be able to obtain timely information about large exposures, 

collateral concentrations, interconnected intermediaries and unusual trading patterns. Such 

coordination is especially important where the same participant is active across multiple 

regulated markets.38 

8.6 Balancing Efficiency and Stability 

The strongest legal framework is not necessarily the one containing the greatest number of 

restrictions. Excessive limits can push activity toward less regulated channels and reduce 

legitimate hedging. Conversely, excessive reliance on market discipline is inadequate where 

leverage and interconnectedness create externalities. Indian policy should therefore adopt 

proportionate, evidence-based restrictions that target identifiable sources of risk while 

preserving the economic functions of derivatives.39 

8.7 Reform Priorities 

Five priorities emerge. First, statutory and regulatory rules should continue to clarify derivative 

enforceability and close-out rights. Secondly, investor protection should become more risk-

sensitive, particularly for retail participation. Thirdly, clearing corporations should remain 

subject to rigorous resilience and recovery requirements. Fourthly, algorithmic trading should 

be supervised through accountable and technology-neutral standards. Fifthly, SEBI and other 

financial regulators should deepen real-time information sharing. Together these reforms 

would strengthen both contractual certainty and market stability rather than treating them as 

competing objectives.40 

8.8 Investor Compensation and Access to Remedies 

Investor protection also depends upon the practical availability of remedies after misconduct 

or contractual failure. The regulatory system provides multiple routes, including exchange 

mechanisms, investor grievance procedures, arbitration where applicable, SEBI enforcement 

and judicial review. These routes perform different functions and should not be treated as 

substitutes. Regulatory penalties are primarily public-law responses; compensation 

 
38 Financial Stability Board, 2017; Financial Stability and Development Council, 2024 
39 IOSCO, 2023; Financial Stability Board, 2017 
40 IOSCO, 2023; Financial Stability Board, 2017; Securities and Exchange Board of India Act, 1992; Securities 
Contracts (Regulation) Act, 1956 
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mechanisms address private loss; and adjudication determines disputed legal rights. A well-

designed framework should make these routes understandable to investors and avoid 

unnecessary duplication.41 

8.9 Clearing Member and Client Protection 

The relationship between a client and a broker or clearing member creates an additional layer 

of risk. Client collateral and securities must be appropriately segregated and accounted for so 

that the failure of an intermediary does not unnecessarily transmit losses to customers. This is 

particularly significant in derivatives because margin is frequently adjusted as positions change 

in value. Regulatory requirements concerning segregation, reporting, reconciliation and default 

management should therefore be treated as core investor-protection measures rather than 

merely operational requirements. Greater transparency about how collateral is held and how it 

would be treated in an intermediary default would further strengthen confidence.42 

8.10 Market Integrity and Contractual Freedom 

A recurring legal tension arises between freedom of contract and mandatory market rules. In 

ordinary commercial transactions, parties generally decide the allocation of risk through 

negotiated terms. In exchange-traded securities and derivatives, however, standardisation is 

necessary for liquidity and clearing. The State consequently limits contractual autonomy in 

order to create a market in which obligations can be valued and settled rapidly. This restriction 

is justified when it is connected to market integrity and applied consistently. The regulatory 

objective should nevertheless be proportionate: unnecessary interference with contract design 

may discourage innovation and push sophisticated transactions toward less transparent venues. 

8.11 Future-Proofing the Regulatory Framework 

Financial innovation means that legal rules may become outdated faster than conventional 

legislative cycles. A future-proof framework should therefore combine stable statutory 

principles with adaptable regulatory standards. Parliament should establish the fundamental 

boundaries of legality, investor protection and regulatory authority, while SEBI should retain 

sufficient delegated power to respond to changing products and technologies through 

 
41 Securities and Exchange Board of India Act, 1992, §§ 11, 15T; Securities Contracts (Regulation) Act, 1956; 
Securities and Exchange Board of India, 2026b 
42 Securities and Exchange Board of India, 2026b; IOSCO, 2023; Financial Stability Board, 2017 
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consultation and transparent rulemaking. Such delegation should remain subject to statutory 

limits, procedural fairness and appellate review. This approach can provide both certainty and 

flexibility, which are essential for a modern securities market. 

8.12 Overall Assessment 

The Indian framework is substantially capable of supporting a functioning derivatives market 

because it integrates contractual validity with exchange supervision, clearing, margining and 

conduct regulation. Its principal challenge is not the absence of regulation but the need to 

ensure coherence across several legal regimes. Investors may encounter one set of rules at the 

trading stage, another at the clearing stage and additional consequences under contract, 

evidence and insolvency law. Greater legislative and regulatory coordination would reduce 

interpretive uncertainty. The central principle should be that every significant market rule has 

a clearly identifiable legal basis, a defined regulatory purpose and a predictable consequence 

for non-compliance. 

8.13 Role of Disclosure and Transparency 

Disclosure remains a foundational mechanism because investors must be able to assess the 

legal and economic characteristics of securities and derivatives before assuming risk. Yet 

disclosure is effective only when information is timely, comprehensible and relevant to the 

decision being made. For derivative products, disclosures should explain leverage, margin 

calls, settlement obligations, liquidity risks, volatility and the circumstances in which positions 

may be liquidated. Standardised disclosure formats can make products easier to compare and 

reduce information asymmetry between intermediaries and clients.43 

8.14 Regulatory Technology and Supervisory Capacity 

The increasing scale and speed of Indian markets require corresponding supervisory capacity. 

Regulatory technology can assist in identifying unusual order behaviour, correlated positions 

and patterns suggesting manipulation or excessive concentration. Such systems should support, 

rather than replace, human regulatory judgment. Their use also creates governance questions 

concerning data quality, explainability and false positives. SEBI and market institutions should 

maintain clear accountability for decisions based on automated surveillance and ensure that 

 
43 IOSCO, 2023; Securities and Exchange Board of India Act, 1992, § 11 
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enforcement action remains supported by verifiable evidence.44 

8.15 Harmonising Innovation With Stability 

Financial innovation should be evaluated according to the risks and functions of the product 

rather than its label. A derivative that provides genuine hedging may reduce risk for a 

commercial participant, while the same instrument can increase risk when used with excessive 

leverage or inadequate understanding. Regulation should therefore distinguish the economic 

function of transactions and impose controls proportionate to exposure. A stable legal 

framework is one that permits useful innovation while ensuring that the private gains of risk-

taking are not accompanied by uncompensated public costs when losses become systemic. 

8.16 Need for Periodic Review 

Periodic review is essential because derivatives markets change through product innovation, 

changes in participation and new forms of technological intermediation. SEBI's consultation 

process and regulatory circulars provide flexibility, but major changes should remain supported 

by transparent reasons and adequate stakeholder consultation. Periodic review can also identify 

whether investor-protection measures are actually reducing harm or merely increasing 

compliance burdens. Evidence-based review would help maintain a proportionate relationship 

between market efficiency, investor confidence and systemic resilience.45 

8.17 Concluding Analytical Position 

The legal objective should ultimately be viewed as an integrated one. Investor protection, 

enforceability and stability reinforce each other when rules are clear and consistently applied. 

Investors are more willing to participate when contracts can be enforced, while enforceability 

has greater value when the market infrastructure surrounding those contracts is resilient. 

Stability, in turn, is strengthened when investors and intermediaries understand the 

consequences of default and misconduct. India should therefore continue developing a 

framework in which legal certainty and regulatory flexibility operate together rather than as 

opposing principles.46 

 
44 IOSCO, 2011; Securities and Exchange Board of India, 2026c 
45 Securities and Exchange Board of India Act, 1992, § 30; IOSCO, 2023 
46 IOSCO, 2023; Financial Stability Board, 2017; Securities and Exchange Board of India Act, 1992 
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This integrated approach is particularly important for India as market participation expands 

and financial products become increasingly interconnected with technology and global capital 

flows. 

9. Limitations of the Study 

This is a doctrinal study and does not empirically test the effect of individual SEBI measures 

on investor behaviour or market volatility. Derivatives regulation also changes frequently 

through circulars, consultation papers and amendments, making precise historical comparisons 

difficult. The paper focuses on the principal legal framework rather than providing an 

exhaustive analysis of every derivative product, exchange rule or enforcement order. Finally, 

comparative references are used to identify regulatory principles and should not be treated as 

direct models for transplantation into India. 

10. Conclusion 

India's legal framework governing securities contracts and derivatives has developed into a 

sophisticated regulatory system in which statutory recognition, exchange rules, SEBI 

supervision, clearing, margining, disclosure and market-abuse controls operate together. The 

central strength of the system is that contractual enforceability is integrated with market 

integrity: derivative contracts are not merely private agreements but components of a regulated 

financial infrastructure. 

The principal challenge is to preserve this balance as markets become more complex and 

technologically driven. Strong investor protection is necessary to maintain confidence, but 

protection should not prevent sophisticated participants from using derivatives for legitimate 

hedging and price-discovery purposes. Likewise, financial stability requires controls on 

leverage and interconnectedness without eliminating liquidity and risk transfer.47 The 

appropriate reform strategy is therefore risk-sensitive rather than prohibition-oriented. India 

should clarify close-out and netting rules, strengthen product governance, improve retail risk 

safeguards, maintain resilient clearing institutions, regulate algorithmic trading through 

accountable technology-neutral standards and enhance inter-regulatory information sharing. 

These reforms would make contractual rights more predictable while reducing the probability 

that private failures become systemic events. The long-term objective should be a securities 

 
47 IOSCO, 2023; Financial Stability Board, 2017 
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market in which innovation is permitted, contracts are reliably enforceable, investors are 

meaningfully protected and financial stability remains a central regulatory constraint.48 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
48 IOSCO, 2023; Financial Stability Board, 2017; Securities Contracts (Regulation) Act, 1956; Securities and 
Exchange Board of India Act, 1992 
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