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RIGHT TO HYGIENIC FOOD: A FUNDAMENTAL RIGHT IN
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ABSTRACT

To ensure that the food you handle and produce is safe for consumption that is
the very reason why food safety and hygiene are important because if these are
not maintained then consumers could become ill with food poisoning and other
foodborne illnesses.

Through this research paper, I tried to put highlight on the issue of hygienic food
which is a fundamental right in India by explaining the regulations of food safety
and its constitutional validity as well legislative provisions. Then I tried to throw
light on the provisions relating to compensation to consumers in case of injury
or death of the consumer with some focus on provisions related to food
adulteration and landmark judgements.

Keywords: food safety and hygiene, fundamental right in India, regulations,
judgements, legislative, constitutional

Page: 1



Indian Journal of Law and Legal Research Volume V Issue IV | ISSN: 2582-8878

INTRODUCTION

“The right to adequate food is realized when every man, woman and child, alone or in
community with others, have the physical and economic access at all times to adequate food or
means for its procurement”’. - General Comment 12 of the International Covenant on Economic,

Social and Cultural Rights (ICESCR)'

Food protection is a significant general medical problem in one of the most populated nations on
earth, India. The difficulties of taking care of a huge topographically scattered populace, a huge
number of whom are poor and undernourished, are massive. That has added to the expansion of

illegal, misleading, and contraband merchants, and feeble arrangement.

India has a "huge" hunger emergency and positions 100th out of 119 nations in the global hunger
index following North Korea, Bangladesh, and Iraq (World Hunger Index 2017). More than 20%
of Indian children younger than 5 are of lower weight in contrast with their stature. India, even
subsequent to being the second-biggest producer of fruit representing 10.8% of world fruit

production, has the second-biggest malnutrition populace on the planet.?

The expanding monetary development, rising pay, and ceaseless urbanization has prompted the
adjustment of the Indians dietary pattern, henceforth there is expanded interest for more assortment
of food instead of the quality of food. As of late many instances of food defilement have been
accounted for, one such instance of Nestle-Maggie noodles of 2015 where the item was reviewed
because of the conviction that it had the presence of high lead contamination which could bring
about an enormous health risk, correspondingly there have been reports of food poisoning in school
meals and furthermore weighty pesticides deposits have been found in the stuffed food items.
Henceforth these arising instances of food contamination if stay undetected by the administrative
power, can bring about a flare-up of untreatable infection and even death. Furthermore, in an
indirect way it can likewise cause trouble in the export market and influence the socio-economic

status of our country.

' OHCHR and the right to food, available at https://www.ohchr.org/En/Issues/ESCR/ food.aspx (last visited on 11
November, 2021)
2 Eat Right India, available at https:/eatrightindia.gov.in/ (last visited on 18 September 2023)
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THE REGULATOR OF FOOD SAFETY

Till the development of the 2 1st century, there were a few unique laws overseeing food fabricating

business in India. The overarching laws/guidelines embraced by the State to approve the food

quality and medications endorsed an assortment of norms: Feed colouring, toxins, organic

flavours, preservatives, and packaging.

To smooth out the immense range of food legislation, the Food Safety Standards Agency of India

(FSSAI) has formally been set up, under the Food Safety and the Standard Act, 2006, to prescribe

laws and other initiatives to set up a high level, incorporated and balanced law, which would be a

norm and single Point of reference for the guideline of food items.

Given as follows are the obligations and responsibility of the food authority of India’-

II.

I1I.

IV.

To control and track the assembling, creation, conveyance, selling, and import of food in

such a way as to keep up with nutritious and adjusted food.

The Food Licensing Authority may, by its guidelines, determine — Requirements and
suggestions identifying with food articles and setting up a successful system for the

compliance of the various norms recorded under this Act;

Can additionally determine Constraints on the use of dietary synthetics, hurtful synthetic
compounds, producing supports, mycotoxins, seed pesticides, chemical traces, hints of
pharmaceutical medications, antibiotics and pharmacologically dynamic substances and
plant illumination; Mechanisms and standards for the accreditation of administrative
bodies associated with the execution of food wellbeing control programs for food
organizations; Methods and execution of value affirmation in regard to each thing of food

transported into India;

Methodology and rules for the accreditation of labs and the notice of authorize labs; System

of assortment, survey, and sharing of data among the law authorities; Made an investigation

® Food Regulation and Safety, available at https://www.nasda.org/policy/nasda-policy-statements/food-regulation-
and-safety (last visited on 18 September 2023)
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of the execution and execution of this Act in the country;
V.  The Food Regulatory Authority will likewise* —

A. Provide the expert advice and afterward additionally specialized help to the
Fundamental Government and the Governments of the State on strategy making and
rules in districts that have a positive or adverse consequence on food cleanliness and

nourishment;

B. For looking, gathering, dissecting, assessing and summing up relevant science and

innovative information relating specifically to® —
e Nutrition admission and weakness of individuals to perils connected to food use;
e The event and seriousness of ecological risks;
e Contaminants in food varieties;
e Residues with different toxins;
e Detection of potential dangers;

C. Consider going to every one of these lengths to guarantee that general society, clients,
partners and all levels of panchayats procure opportune, exact, fair and itemized data

by sufficient strategies and means;

D. Focus on giving, regardless of whether inside or past their area, sanitation preparing
programs and rules for people who are or wish to take part in the food business, whether

as food business administrators or representatives or in any case;

4 Food Safety, available at https://www.foodsafety.com.au/blog/food-safety-roles-responsibilities (last visited on 18
September 2023)

5 Roles and responsibilities, available at https://www.qld.gov.au/health/staying-healthy/food-pantry/starting-a-food-
business/food-safety-laws/roles-and-responsibilities (last visited on 18 September 2023)
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VI.  The Nutrition Licensing Authority will deliver it public with no deferrals® —

The perspectives on the Scientific Committee and the Scientific Council following its reception.
Yearly proclamation of concern gave by the agents of the Food Licensing Authority, the Chief
Executive Officer, the heads of the Advisory Committee and the delegates of the Technical
Committee and the Technical Panel; and the consequence of its logical investigations and the

factual review on its exercises.
CONSTITUTIONAL VALIDITY

There is no reference to the term food safety in the Constitution of India. Notwithstanding, Entry
18 in List III of the Constitution enables both the parliament and the state governing body to order
the law on the defilement of food. What's more, in this regard, different laws have been instituted.
Likewise, every resident of the nation has an essential right to protected and nutritious food as
Article 21 grants the right to life, and Article 47 forces an obligation on the state to raise the degree
of nourishment and general wellbeing by defending the right to food from any corruption.
Sanitation and guidelines are significant prerequisites for the insurance of the right to life and

general wellbeing’.
RIGHT TO LIFE UNDER ARTICLE 21-

After the instance of Maneka Gandhi versus Union of India®, the extent of Article 21 has
expanded and thus it has been chosen as a rule to incorporate the right to wellbeing, independence

from perils, and ecological contamination.

In Center for Public Interest case versus Association of India and Ors’® it was held that it is a
very much settled rule that the Right to job should involve the right to live with the poise that is to

have a sound and safe life, which is just plausible if nutritious and adjusted food were open for

¢ FUNCTIONS, DUTIES AND RESPONSIBILITY OF FOOD SAFETY REGULATORS, available at
https://old.fssai.gov.in/Portals/0/Training_Manual/Presentation%20on%20functions,%20duties%20and%20responsi
bility%200f%20F00d%20Safety%20Regulators% (last visited on 18 September 2023)

7 Constitutional validity: food safety in India, available at http://www.indiaenvironmentportal.org.in/ (last visited on
11 November, 2021)

8 Maneka Gandhi vs Union Of India, 1978 AIR 597, 1978 SCR (2) 621

® Center for Public Interest case versus Association of India and Ors, W.P.(C) 5235/2018
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human utilization. It cannot be disregarded that the issue of food insurance and the right to
nutritious food is a subject of public just as unfamiliar significance. The guideline on food
insurance ought to be seen and implemented with regards to established standards to acquire the
expected result. Accomplishments and satisfaction in life alongside the right to life and human
nobility hold inside its range the availability of value food, without insect sprays or hints of

pesticides, and so forth
ARTICLE 47 OF THE CONSTITUTION OF INDIA-

Supporting general wellbeing, working on personal satisfaction and sustenance are the upsides of
mandate standards of state strategy. Article 47 of the Constitution of India states as " the state will
consider the expansion in the degree of nourishment and the way of life of its kin and improvement
of general wellbeing, as one of its essential obligations, in the specific state will try to force a
prohibition on the creation of sullied food, inebriating drinks, and prescriptions that are negative

to human wellbeing”.
LAWS GOVERNING THE RIGHT TO HYGIENIC FOOD

The Indian food safety industry is represented by various laws overseeing features of cleanliness,
authorizing, and other planned bases that are needed to begin and maintain a food business. The
law worried about food wellbeing in India was the Prevention of Food Alteration Act, 1954
('PFA"). The PFA was set up for over fifty years and there was a requirement for alteration because

of a few purposes, including the changing prerequisites of our food industry.

The Act supplanting the PFA is the Food Safety and Standards Act, 2006 (hereinafter alluded to
as the FSSA) which overrides any remaining food-related laws. In particular, it revoked eight laws

that were in power before the FSSA was implemented!?:

e The Prevention of Food Adulteration Act, 1954

10 A1l about Food Safety and Standards Act (FSS Act), available at https://www.fssaifoodlicense.com/food-safety-
and-standards-act-fss-act/ (last visited on 11 November, 2021)
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e The Fruit Products Order, 1955

e The Meat Food Products Order, 1973

e The Vegetable Oil Products (Control) Order, 1947

e The Edible Oils Packaging (Regulation) Order, 1998

e The Solvent Extracted Oil, De oiled Meal, and Edible Flour (Control) Order, 1967
e Milk and Milk Product Order, 1992

e Essential Commodities Act, 1955 (comparable to food)

FSSAI is an Act to join the laws on food and to form the Food Safety and Standards Authority of
India to put down logical norms for food items and to oversee their production, stockpiling,
circulation, deal, and import, to work with the arrangement of protected and good nourishment for

human utilization and related or inferable issues'!.
COMPENSATION IN CASE OF INJURY OR DEATH OF A CONSUMER
As per Section 65 of part IX Offenses and Penalty of FSSAI Act, 20062

1. Without respect to different states of this Chapter, regardless of whether by an individual or by
an element, He or she, or some other individual for their sake, makes or disperses or imports
Anything of food that initiates damage or passing to the client, it will be legitimate for The
Adjudicator or, by and large, the court to arrange him to pay the expense to Victim or lawful

delegate an aggregate,

' Food safety and standard rules, available at
http://cghealth.nic.in/CFDA/Doc/Acts&Rules/Food%20Safety%20and%20Standards%20Rules,%202006 (last
visited on 11 November, 2021)

12 Compensation in case of injury or death of consumer, available at https://www.indiacode.nic.in/show-
data?actid=AC _CEN 39 65 00002 200634 1517807326101&sectionld=5814&sectionno=65&orderno=65 (last
visited on 18 September 2023)
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e at the very least five lakh rupees if there should arise an occurrence of death;
e not surpassing three lakh rupees in the event of heinous injury; and
e not surpassing one lakh rupees, in any remaining instances of injury:

Given that the pay is paid as quickly as time permits yet for no situation later than a half year from

the day of the quarrel:

Given further that, on account of death, an impermanent advantage will be given to the family

inside thirty days of the mishap.

2. Where an individual is viewed blameworthy of an offense prompting a genuine physical issue
or passing, The Adjudicator or the Court may definitely prompt the name and spot of home of.
The individual viewed to be entirely liable, the offense and the punishment forced to be distributed
on the guilty party. Costs in papers or in a way other than that of the Adjudicator or the Court
Maybe immediate and the costs of such distribution will be considered to be important for the

expense going to the conviction and will be recoverable in a similar way as a fine.
3. The Adjudicator or the Court may likewise—

e the cancelation request of permit, the review of food from the market, the relinquishment or

Establishment and properties in the event of serious injury or passing of the buyer;
e in specific circumstances, award forbiddance orders!?.
LAWS FOR FOOD ADULTERATION

The FSSAI guidelines accommodate explicit disciplines for people who have corrupted food or

food things as alluded to in'*:

13 injury or death of consumer: food safety, available at https://www.advocatekhoj.com/
/foodsafety/65.php?Title=The%20F00d%20Safety%20and%20Standards%20Act&STitle=Compensation%20in%20
case%200f%20injury%200r%20death%200f%20consumer (last visited on 11 November, 2021)

14 Preventing Food Adulteration, available at https:/pib.gov.in/PressReleasePage.aspx ( last visited on 11
November, 2021)
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1. Import, produce bundling, selling, or conveyance of any food thing which is corrupted by
empowering its consistency or virtue to slip underneath the predefined level or is
misbranded or in contradiction of any statement of the Act or the Rules of Procedure. The
punishment for this offense is least detainment of a half year that might reach out as long

as 3 years and a base fine of Rs 1000.

2. Import, make, stockpiling, deal, or conveyance of any debasement that isn't hurtful to
wellbeing. The punishment will be a base jail term of a half year, which might be stretched

out to 3 years and a base fine of Rs 1000.

3. Preventing a Food specialist from gathering tests or practicing the force, his punishment
will be at least a half year ' detainment, which might be stretched out as long as three years

and a base fine of Rs 1000.

4. A bogus protection is given recorded as a hard copy on the side of any food thing. The
punishment will be a proper prison sentence of a half year, which can be expanded to 3

years and a complete punishment of Rs 10001,

5. The creation, produce, bundling, selling, or conveyance of any contaminated food ware or
a debasement that is inconvenient to wellbeing will be denied by rule. The punishment will
be a proper prison sentence of one year, which can be expanded to 6 years and an absolute

punishment of Rs 2000.

6. Sale or circulation of any food thing containing any poisonous or other wellbeing damaging
fixings that are probably going to cause passing or genuine real mischief. The punishment
will be a base jail term of three years, which might reach out to life and a base fine of Rs

5000.

Adulteration of food is portrayed as "expansion or deduction of any material to or from food so

that it influences the normal state and nature of the food substance." Adulteration might be

15 Punishment for Adulteration, available at https://www.indiafilings.com/learn/punishment-food-adulteration-fssai/
(last visited on 11 November, 2021)
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purposeful, either by eliminating substances from food or by deliberately adjusting the current

regular properties of food.
CASES
1. M/S NESTLE INDIA LIMITED V. THE FOOD SAFETY AND STANDARDS!¢

On account of M/s Nestle India Limited versus The Food Safety and Standards, Maggie, a Nestle
product, was tried by the FSSAI and confronted lawful ramifications for impermissible measures
of monosodium glutamate ('MSG') and lead in the noodles. FSSAI considered Maggi responsible

for the accompanying reasons:!”
1. Excessive lead content
2. Miisled client by naming item with 'No additional MSG’
3. Was showcasing maggie without FSSAI item endorsement.

The High Court of Mumbai in M/s Nestle India versus FSSAI, after dissecting all the

recommendations, conveyed the accompanying judgment as a further allure for Nestle:!8
e The varieties of the Maggie Noodles accessible to the Petitioner would be tried.

e Five examples from each group in their care are to be submitted to three Food Labs supported
and acknowledged by the NABL, Vimla Lab. (Hyderabad), Punjab Biotechnology Incubator,
Agri and Food Testing Laboratory (Mohali) and CEG Test House and Research Center Pvt.

16 M/s Nestle India Limited versus The Food Safety and Standards, available at
https://indiankanoon.org/doc/66718388/ (last visited on 11 November, 2021)

17 M/S Nestle India Limited v. The Food Safety and Standards Authority of India, W.P. (L) No. 1688 of 2015,
available at https://lexpeeps.in/m-s-nestle-india-limited-v-the-food-safety-and-standards-authority-of-india-w-p-1-
no-1688-0f-2015/ (last visited on 11 November, 2021)

18 M/s. Nestle India Limited v. The Food Safety And Standards Authority Of India & Others, available at
https://www .legitquest.com/case/ms-nestle-india-limited-v-the-food-safety-and-standards-authority-of-india-
others/92959 (last visited on 11 November, 2021)
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Ltd. (Jaipur, Jaipur), assuming the outcomes show the lead in the admissible measure of 0.25%,

just the organization will be allowed to begin the assembling system.

e Maggie items should go through the endorsement cycle under the FSS act and furthermore the

organization was coordinated to erase 'No additional MSG' from the mark of the item.

2. M/S OMKAR AGENCY V. FOOD SAFETY AND STANDARD AUTHORITY OF
INDIAY

On account of M/S Omkar Agency versus Food safety and Standard Authority of India, the Patna
High Court, smokeless tobacco makers tried a Food Safety Commissioner demand limiting the
offer of zarda, holder masala, and gutka under Section 30(a) of the Food Safety and Standards Act,
2006 ("Food Act"). The producers asserted that the prevention was not acceptable as such things
were permitted to be sold under India's omnibus Tobacco Control Law, 2003 COTPA. The
producers furthermore certified that they were not food business directors under the Food Act and,

along these lines, were not needed to submit to the Act's essentials.
The Court struck down the preclusion request, notwithstanding different things, that*°:

e cutka and tobacco (all around), are not food as the Food Act doesn't embrace standards for

their collecting, arrangement or dispersal;

e while container masala is food, the Commissioner didn't rely upon target verification (which
he/she ought to do under the Food Act) to give the general denial on all brands of skillet masala,

whether or not they contain tobacco;
e tobacco isn't food and, subsequently, can't be coordinated by the Food Act; and

e since COTPA, which is a fundamental law, permits the creation and production of tobacco and

1 M/S Omkar Agency versus Food safety and Standard Authority of India, available at
https://indiankanoon.org/doc/143823077/ (last visited on 11 November, 2021)

20 M/s. Omkar Agency v.The Union Of India & Others, available at https://bombayhighcourt.nic.in (last visisted on
11 November, 2021)
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tobacco-based things, smokeless things can't be confined.

CONCLUSION

Our Constitution accommodates public welfare and the improvement of individuals as a rule,
guaranteeing this Food insurance is crucial for this. Hazardous food is unsafe to the development
and headway of the country. The Constitution engages both the Parliament and the State
congregations to pass enactment against food Adulteration. Truth be told, it expects us to begin
expanding the nature of diet, the standard of diet. Life of its kin and advancing great security as
one of its primary obligations. Furnishing kids with a solid climate and condition for their overall
development is additionally a mandate to the constitution which is inescapable without sound and

nutritious food.

Admittance to healthy and adjusted food Nutrition is a fundamental right to life. Perilous food
encroaches the opportunity of the right to live with poise. The Supreme Court and the High Court
made it clear in their different proclamations. The Supreme Court has decided that the laws relating
to food protection should be seen with regards to the above Democratic needs. The Judiciary has
consistently spread the word about it that food security is a basic component of the right to life
outweighs the opportunity to exchange, calling, and business applying to Article 19(1)(g).
Proprietary innovations cannot overshadow the right to solid and nutritious food. Therefore,
another other Maggie banter should not raise issues regarding the reason why Maggie alone ought
to be focused on or tended to by recording debates against the controller or on the sacred status of
the Act, yet that ought to support organizations hampered by corporate social obligation under the

law and in any case recall that this is a time of corporate obligation.

SUGGESTIONS

e Need for making awareness about food safety and administrations.

e More labs with complex innovation to meet the current situation tests to be set up.

e The Food Safety and Standards Act, 2006 to be executed soon to give effectual outcomes

to the security of shopper.
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e The harmonization of various food laws is important to have a uniform and intelligent

methodology for controlling the nature of food.
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