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ABSTRACT

Freedom of speech and expression guaranteed under Article 19(1)(a)! of the
Constitution of India is one of the most essential components of India's
democracy. This constitutional right not only guarantees the freedom of
expression at large but also enables the people to raise their voices and to
interact with the government officials more freely. Moreover, a system of
media, which is regarded as the fourth estate, is the main channel of the
institutional medium through which this freedom can be enjoyed. However,
the Constitution also states that if the speech is not regulated, it can lead to
disruption of social harmony, threat to national security, and degrading of
human dignity. Therefore, Article 19(2)? provides the State with the right to
set reasonable restrictions on the way people exercise this right. The
relationship between these two articles shows that the Constitution has
within itself a natural tension between liberty and regulation.

This paper addresses the issue of balancing freedom of speech with
reasonable restrictions in media laws. It goes back in time to find how the
right to free speech and expression has been interpreted by the Indian courts
over the years, studies the judgments that have laid down the principles of
proportionality and reasonableness, and assesses the important media
freedom cases that have helped in forming the role of the media in India.
Additionally , the paper examines newer problems caused by digital media,
the rapid spread of false information, hate speech, and enhanced regulatory
measures. It maintains that restrictions, though indispensable, should be
very limited, proportionate, and under strict judicial oversight. The paper
supports a rights-oriented approach to the protection of democratic values
while the society is faced with new kinds of threats in the modern
information world.

! Constitution of India, art. 19(1)(a)
2 Constitution of India, art. 19(2)
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Introduction

Freedom of speech and expression is considered the very foundation of a democratic
government everywhere. It allows people to share their views, take part in public discussions,
and be involved in political activities. Indian law guarantees this freedom through Article
19(1)(a), which promises citizens the right to communicate their thoughts in different ways.i
This right is not only about giving people freedom but also about making democracy work

effectively since it leads to openness, responsibility, and free exchange of ideas.

Media plays a fundamental role in this setting, serving as a medium and a voice for free
speech at the same time. Through media people get information, wrongdoers get exposed, and
public opinion gets formed. Therefore, media is a vital part of democratic government.
However, media power can also be misused, as not checking what is spread may result in
information that is wrong, someone's good name being spoiled, stirring violence, and even

danger to national security.

To deal with these dangers, the Constitution has Article 19(2), which allows the authorities to
set limits on the exercise of free speech, provided these are reasonable. Such limitations are
based on concerns like public order, decency, morality, and the sovereignty and integrity of

India. Articles 19(1)(a) and 19(2) living side by side is a reflection of choice by the framers to

allow the person freedom yet keep the community that person is a part of in mind.

This paper mainly asks the question of how this balance is reached, with a special emphasis

on Media Law.

Philosophical Foundations of Free Speech

Freedom of speech is a fundamental tenet of the theory of liberal democracy, which aims to
give utmost importance to individual liberty and free communication of ideas. Great thinkers
such as John Milton and John Stuart Mill® argued that truth can be discovered only through
free and open debate and that society will progress only when it is so. When different

opinions compete, the truth will eventually prevail, says Mill's famous metaphor of the
"marketplace of ideas"*, which implies that it is not only pointless but also harmful to silence

dissenting voices.

3 John Stuart Mill, On Liberty (1859)
4 Abrams v. United States, 250 U.S. 616 (1919) (Holmes J., dissent)
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Freedom of speech in India is also deeply rooted in its freedom struggle. The movement for
independence made extensive use of communication, both to spread ideas and garner public
support. This clearly indicated to the framers of the Constitution that this right needed to be

safeguarded in independent India.

However, unlike the absolutist stance adopted in some countries, the Indian Constitution
reflects a more down-to-earth perspective. It warns us that granting unlimited freedom of

speech can cause social harm, particularly in a diverse and pluralistic country like India. It is
through the vehicle of reasonable restrictions that Congress attempted to maintain a balance

between the ideals of freedom and the realities of governance.

Constitutional Framework: Articles 19(1)(a) and 19(2)

Article 19(1)(a) of the Constitution promises freedom of speech and expression, a right which
covers a broad spectrum of activities such as voicing one's opinions, spreading information,
and even artistic and commercial expressions. The Supreme Court has repeatedly understood
this provision in a wide manner, as its understanding is very crucial to democratic

governance”.

The Constitution does not make an explicit reference to press freedom; however, the judiciary
through its decisions has strongly affirmed this right to be a part and parcel of Article
19(1)(a)®. The main reason for this decision is that a free press is indispensable for a

transparent and accountable government.

Article 19(2) conversely lays down the conditions for restriction of this liberty. It lists the
reasons for which the government can restrict the freedom of speech and expression, these
being: sovereignty and integrity of India, security of the State, public order, decency or
morality, contempt of court, defamation, and incitement to an offence. What is more, the use
of the phrase "reasonable restrictions" is very significant as it limits the second part of

fundamental rights indirectly by imposing the need for the reasonableness of restrictions.

Not only are these two clauses co-dependent enabling each other, but also serve to check one
another. Article 19(1)(a) grants the right but Article 19(2) makes sure that its use does not

harm public interests and societal values. What the extent to which restrictions can be

3 Romesh Thappar v. State of Madras, AIR 1950 SC 124.
8 Brij Bhushan v. State of Delhi, AIR 1950 SC 129
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justified is the main point of the debate and for this reason, the courts have had the most say

on the matter.

In India, the right to freedom of speech and expression a fundamental right recognised under
Article 19(1)(a) of the Constitution is very much in line with the essence of our democratic
setup. This right is much beyond "allowing individuals to speak their mind". It democratises
the flow of ideas, facilitates people joining public discussions, and being able to hold the
government accountable, especially in a diverse country like India having many different
cultures and opinions where free speech is a very important medium to ensure that everyone

feel their voice is being heard.

Article 19(1)(a), besides providing a huge range of liberty to the individual, also does not
limit the person's mode of expression. This right includes spoken and written words, art and
signs, etc., from traditional newspapers all the way to modern social networking pages. The
highest court in the land has consistently interpreted this clause generously, stating that just as
human communication has evolved changes in expression should also be considered to

accommodate the new modes.

While press freedom is not explicitly mentioned as a constitutional right, the courts have time
and again emphasized that freedom of the press is intrinsically linked to Article 19(1)(a).

Without the ability to publish freely, people would be denied the truth of the happenings
around them. The press plays a role in controlling government power, uncovering corruption,
and providing a forum for discussion of different issues. Without a free press, getting accurate

information and questioning authorities would be a difficult task for citizens.

Throughout its history, the Supreme Court has primarily focussed on this aspect. Soon after
independence, the Court observed that free speech also includes the publishing and
dissemination of one's thoughts and opinions. Thus, the right of speech and the right of means

of communication are intertwined and require protection.

There's a flip-side to the coin of free speech. It is not only the freedom to speak; one has also
the right to receive information or to listen to different voices and come to a conclusion on
one's own. The success of democracy is dependent on the people's having access to truthful
and reliable information. Therefore, the "right to know" is as much a right as freedom of
expression. If people cannot make the government accountable albeit the fact that they are

participating in democracy, their contributions will be meaningless.
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Hence, the media, in general, becomes even more important. It acts as a bridge between the
government and the public, delivering news, shaping opinions, and keeping things transparent
and open for all to know. Whether it’s the evening news, a podcast, or a tweet, media keeps
the democracy moving, hence proving itself as watchdogs. That’s why, protecting media

freedom is vital.

However, realistically speaking, India’s founders knew free speech can’t be limitless. With
our country’s mix of languages, cultures, and religions, unchecked expression can sometimes
stir up big trouble that can’t be stopped. The pain of colonial repression, when speech was

often crushed, was fresh in their minds. They wanted strong protection, but not an invitation

to chaos.”

Hence came Article 19(2). This clause spells out when and how the government can set limits
on speech. These limits aim for a nuanced balance between protecting individual freedom,

but also making sure society stays safe and whole.
Nature and Scope of Reasonable Restrictions

Under Article 19(2) of the Constitution, the government of India is empowered to limit the
freedom of speech and expression of persons for protecting various things including the
sovereignty of the country, security, public order, decency, and also for the prevention of the
commission of defamation and contempt of court. So, these grounds are the only ones which
can be used by the government for deciding to put restrictions on freedom of speech and
expression. In other words, government can not use its power under Article 19(2) to suppress

speech merely because it does not like those.

Not only that, these restrictions can't be imposed whenever and however the government
likes just because it finds the speech objectionable. What ultimately determines whether any
one of the restrictions is valid is the standard of "reasonableness"®, consequences of the

restrictions should be fair, necessary, and even then, not more than what is absolutely needed.

If on the other hand a restriction is it is imposed randomly or is given in an unnecessary

extent, then it is sure to be declared illegal. What is always kept in mind is that the character

7V.N. Shukla, Constitution of India (Eastern Book Company)
8 Chintaman Rao v. State of MP, AIR 1951 SC 118
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of the law should enable it to strike a perfect balance between the rights of the individual (in

this case, the right to speak) and the welfare of society as a whole."

Judicial authorities have a very significant role in the process of figuring out what really
constitutes "reasonable" in the context of freedom of speech and expression and its limits.
However, their approach is comprehensive and considers several factors including the nature
of the right involved, the necessity of the government to intervene, the extent of
displacement, and the prevailing situation in the society. Such a model renders restrictions

both dynamic and context-based.

Another facet of limitations on freedom of speech and expression which has come to stay is
the principle of proportionality®. The State has to demonstrate that a limitation is
commensurate to the evil it seeks to prevent, one that is not excessively harsh than necessary.
This notion of proportionality effectively prevents the government from deploying a

sledgehammer when a mere push pin will suffice.

When the Constitution was rolled out, Article 19(2) allowed relatively fewer parts of speech
to be restricted. It was only when the First Amendment was passed in 1951 that new items
such as maintenance of public order, friendly relations with foreign countries, etc. were
brought within the purview of restricted speech under Article 19(2). This was also partly
because some of the early judgments of the judiciary had shown an unwavering inclination
towards safeguarding speech and, as a result, had made it very difficult for the government to

even regulate speech for the purpose of preventing harm.

Of these, the ground of "public order" attained a prominent place. It is not simply about
preventing the breaking of law during demonstrations but rather it is about maintaining a
condition in which society as a whole will be able to function in a stable manner despite all
the diversities present within it. However, the law must require the courts to make sure that
this particular ground is not being resorted to by the executive for the purpose of putting

down dissent. Hence, they have to separate the genuine incitement from the mere exercise of

the right to criticize.

The same goes for “decency or morality” and for “defamation.” These allow regulation to
protect dignity and social standards, but judges have to be careful as to not let them become a

cover for censorship. Morality, especially, can be a very slippery concept.

? Modern Dental College v. State of MP, (2016) 7 SCC 353
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When it comes to “contempt of court,” the aim is to keep the justice system working but
correct. However, people still have the right to criticize courts, as long as they’re fair and

true. Honest criticism isn’t and doesn’t lead to contempt.

“Incitement to an offence” is another such restriction. Here, restrictions are only allowed if
speech is likely to spark real and specific harm, not just the likelihood of it. No clamping

down just because the possibility seems remote.

Courts have developed ideas like “clear and present danger” and “tendency to create public
disorder” as tests for checking whether restrictions are valid. Through these, they keep

weighing free speech against the need for safety and order.

Importantly, the government always has to explain why a restriction fits the bill. If it doesn’t

clear that hurdle, courts can strike it down.

Development of Free Speech Jurisprudence in India

Initially, constitutional interpretation largely focused on the vigorous safeguarding of free
speech. As an illustration, in the cases of Romesh Thappar v. State of Madras and Brij
Bhushan v. State of Delhi, the Supreme Court adopted the most generous stance possible by
declaring unconstitutional even those restrictions which were not specifically mentioned in
Article 19(2). These judgements underscored the crucial role of free speech for the operation

of a democratic society.

However, the limitations of such an outlook were revealed through the public order and

national security issues it inadvertently caused. The First Amendment to the Constitution'?,
enacted in 1951, extended the scope of indirect restrictions by including the public order
ground, amongst others. This was an unmistakable indication of the transition towards a more

balanced approach, wherein speech regulation is permitted under certain circumstances.

Subsequent judiciary decisions have endeavored to adjust this balance by establishing the
principles and doctrines for evaluating restrictions. The primary concern has become ensuring
that the restrictions are reasonable, proportionate, and in harmony with the constitutional

values.

1 Constitution (First Amendment) Act, 1951

Page: 5134



Indian Journal of Law and Legal Research Volume VIII Issue IT | ISSN: 2582-8878

Balancing Freedom and Restriction: A Constitutional Imperative

Article 19(1)(a) and Article 19(2) complement each other, they are not enemies. One confers
the right to freedom of speech, the other lays down certain restrictions for the same. And

together they ensure that freedom and stability both find their place in Indian democracy.

Discovering that correct and accurate balance is a tough job. If you clamp down very hard,
you end up totally stifling debate and development. If you are too lenient, you may even
invite disorder or danger. The key is to stay on the middle path, allowing sufficient liberty for

ideas to grow and enforcing enough rules to prevent the breakdown of the situation.

Court judgments play an essential role in maintaining such balancing act. They scrutinize

government measures, shield rights and ensure everything is firmly based on the Constitution.

The constitutional provision of free speech in India is a fine balance between the two. Article
19(1)(a) promises very extensive expression, at the same time Article 19(2) enables the State
to intervene if the national interest is endangered. With the passage of time, the courts,

lawmakers and unfolding situations have gradually moulded the implementation of these

rights in reality.!!

However, achieving harmony in all these goes way beyond what a piece of law states. People,
particularly the media, are also entrusted with the duty of exercising their freedom in a
manner that is not harmful to the society. Besides, ethical journalism and self-regulation

count here as well. They pave the way for the environment of an enlightened, robust public

discourse that a democracy thrives on.

Reasonable restrictions may be compared to a safety valve, they guarantee that the exercise
of power by the government will always be warranted. Such mechanisms forbid the excessive

use of power by the government.

After all, the core principle is straightforward: free speech remains the heartbeat of our
democracy. But turning it into reality, more so nowadays when media is undergoing rapid

changes, requires wisdom, thoughtful consideration and accountability from all quarters: the

' Article: “Balancing Free Speech and National Security in India” —NUJS Law Review
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State, the judiciary, the mass media, and the general public. This is what guards the promise

of the constitution.

Landmark Judgments and Media Freedom

Judicial rulings have played a major role in shaping the development of free speech

jurisprudence India.

In Bennett Coleman & Co. v. Union of India'2, the Supreme Court recognized that placing
restrictions on the circulation of newspapers amounts to curbing the freedom of the press.
The Court realized that such indirect restrictions to the economic aspects have a considerable

impact on the ability to speak freely.

The Court in Indian Express Newspapers v. Union of India'? laid down that press freedom is
essential to the process of democracy and media plays an important role in political
accountability. So, a decision by the Government to take away the freedom of a press should

be necessarily for an overriding reason.

The verdict in Shreya Singhal v. Union of India'* greatly benefited the digital media industry.
The Court ruled that Section 66A of the Information Technology Act was ultra vires as being
vague and casting a 'chilling effect' on the exercise of free speech. That ruling made it very

clear that restrictions, if any, should be with a limited purpose and precisely defined.

These judgments signify the role of the judiciary in protecting media freedom alongside

upholding constitutional restrictions on the same.

Media Law and the Problem of Overreach

Besides the constitutional provisions which serve as bulwarks against unwarranted

restrictions, there are still cases where authorities have 'gone overboard' in regulating media.

Measures taken by the Government to combat misinformation or maintain public order have

been double-edged swards as they have severely restricted free speech.

12 Bennett Coleman & Co. v. Union of India, (1973) 2 SCC 788
13 Indian Express Newspapers v. Union of India, (1985) 1 SCC 641
14 Shreya Singhal v. Union of India, (2015) 5 SCC 1
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Regulating digital media has brought to the fore the issue of overreach, as in the absence of
laid down rules and wide powers being handed to officials, it is prone to arbitrary actions.
This is one of the ground s on which the risk of censorship and loss of the democratic way of

life is feared.

The judiciary, in its efforts to remedy these problems, pointed out that besides the
government proving that the interference is justified, there should also be proportionality and
judicial supervision. Nevertheless, these protective measures count for little if they are not

carried out uniformly.

India’s Constitution draws a careful line when it comes to free speech and freedom of speech.
Article 19(1)(a) promises freedom of speech and expression, but Article 19(2) lets the State
and the government set limits for things like public order or national security. In theory, the
system is built to protect open debate while making sure speech doesn’t spill over into
genuinely harmful territory, which, in practice, is messier. Too often, the State leans too hard
on “regulation” and ends up choking free expression, a problem known as regulatory

overreach.

What does overreach really mean here? It’s when the State pushes its regulatory powers too
far, bringing in rules or actions that squash speech beyond what the Constitution actually
allows. The law says restrictions must be “reasonable” and “proportionate”, which means you
shouldn’t use a sledgehammer to swat a fly. However, we have to consider the fact that
sometimes, the rules are so vague or broad that people wind up self-censoring, unsure what

might land them in trouble. '

Today, digital media is central to this battle. Newspapers and TV have long experience with
regulation. But the digital world? It is totally new and unpredictable. The sheer volume of
data being exchanged every moment is staggering, and it crosses the boundaries of countries
virtually without any barriers. Worries caused by fake news or hate speech have prompted
governments to exercise stricter authority over online platforms. However, the issue is this:
quite often their actions lack sufficient clarity of guidelines; hence various authorities enjoy a

wide range of vaguely defined powers without proper oversight and transparency.

15 Article: “Freedom of Speech and Media Law in India” — Journal of Indian Law Institute
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For instance, content takedown orders may be issued without providing the user with the
reason or even allowing them a real chance to challenge the order. Such a type of a measure

not only makes people feel helpless but also weakens their confidence in the system.

Sometimes the intervention of courts becomes necessary. The 2015 Shreya Singhal case

t16 since

changed the landscape a lot, the Supreme Court invalidated Section 66A of the IT Ac
it treated as a crime the sending of “offensive” or “annoying” messages without actually
specifying what those words meant, resulting in people being afraid to express their opinions
on the internet. That verdict established very clearly that limitations on expression must be

explicit and precise.

Without a doubt, winning a few major court cases will not solve the issue. For example,
consider internet shutdowns. Authorities at times argue that such measures are required in
order to keep the peace or to prevent the circulation of false information, however, when the
internet is turned off, everyone suffers as it disrupts their access to information, work as well
as communication. As per the Supreme Court in the Anuradha Bhasin case!’, such shutdowns
should not be extended indefinitely and should be subject to periodic review. Nevertheless, in
actuality, shutdowns frequently last longer than is necessary while the rules are not always

complied with.

Social media platforms potentially face a fresh tier of regulations. They are being instructed
to quickly remove controversial content or even track the origin of the messages. Indeed,

such measures are aimed at genuine issues like criminal activity or viral harmful rumors,
however, a flip side is that these measures can interfere with the aspect of encryption and
privacy of users. Besides this, when platforms decide to delete posts or ban accounts, the
users hardly are informed about the reasons or given an option to challenge the decision, it

often comes across as arbitrary.

Moreover, these issues are not just limited to the digital world. The print media is
experiencing its own set of problems. For instance, the Press Council of India is one of the
bodies which are set up to uphold the standards of journalism; however, mainly, they provide
the guidance, literally, no power to enforce. At times, government meddling in the print or

broadcast media is considered a method to direct editors towards a particular line of thought.

' Information Technology (Intermediary Guidelines and Digital Media Ethics Code) Rules, 2021
Y7 Anuradha Bhasin v. Union of India, (2020) 3 SCC 637
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A particular legal concept that is frequently discussed is proportionality. In plain language, it
means that the government while curtailing a right, must ensure that the limitation is rational,
necessary, and also it is the least restrictive one. Judges refer to this notion to evaluate
whether the authorities have entered into the territory of abuse of power. Nonetheless, again,
the effectiveness of this depends on how expeditiously and uniformly the judges implement
it. Considering the rapid pace of developments in technology, the legal system is perpetually
lagging behind.

Preventing abuse of power goes far beyond changing one element!®

. Legislators need to make
the existing laws more understandable and transparent; administrative actions should be more
open and accountable. Judges should have a very attentive attitude towards the executive

branch's actions. Furthermore, the media, both the traditional one and the one that relies on

the internet, can lead by example and adhere to their own set of high ethical ideals.

Ultimately, the system must be tough against the violations of free speech while at the same
time ought to be watching closely the real harms that are being done without simply ignoring
them. Without that kind of balance, the very democratic spirit on which the Constitution is

based is seriously undermined.

Media Trials and Fair Trial Rights

Media trials have become so usual that it is very challenging to maintain the balance between
the freedom of speech and the right to the accused to a fair trial nowadays. Due to an
overload of media coverage, public opinion might be influenced and even the judicial
proceedings might be affected since the media have the right to report facts, however, they

must avoid anything that may lead to discrediting the administration of justice.

In order to solve this problem, courts have taken the step to limit media reports in a way that
the rights of the accused are safeguarded at all times. In fact, this is only one example of the

principle that rights are not absolute, and sometimes they conflict with each other.

Media trials confuse the difference between public information and judicial process, and it is

getting more complex as news is becoming more sensational.

'8 Gautam Bhatia, Offend, Shock, or Disturb: Free Speech under the Indian Constitution (Oxford University Press, 2016)
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If news reports or panel discussions imply that someone is guilty before the trial is even over,
this undermines a fundamental principle: you are considered innocent until proven guilty.

Article 219 of the Constitution guarantees a fair trial which means that the outcome of one's
case should be determined by the evidence presented in court and not by a loud media verdict

outside.

The judiciary has also spoken. In the Sahara case?, the Supreme Court observed that courts
may at times temporarily prohibit a certain category of reporting related to live cases, but
only if it is absolutely necessary. They have to be very cautious in their decision since

banning reporting is not something that they do very often.

There is also the case of R.K. Anand?!, which tried to weigh the benefits and drawbacks of
media: media exposing corruption on the one hand, and media getting things wrong or
sensationalizing on the other. The point is, media, when done right, can be a wonderful tool,

but it also can cause problems for the justice system if media is irresponsible and careless.

The digital news cycle and social media have put so much pressure on the news industry to
report breaking news that quite often accuracy is thrown out of the window. The more a case
is in the limelight, the more it is exposed to wild speculation, unauthorized disclosures, and
poorly thought through ideas. Such factors considerably influence the public perception

which is quite a different scenario than the one inside the courtroom.

Additionally, it’s not just about the accused. It is a high possibility that Witnesses might get
swayed by media coverage, their testimony colored by what they’ve seen on TV or online.
Victims and their families get caught up in this media created whirlwind too. Worse, if people
start thinking the real decisions are made in studios and not courtrooms, faith in the justice

system drops.

To handle all that, the Press Council of India demands precision and moderation, but the
implementation is quite inconsistent, particularly with digital media where the regulations
hardly reach. On occasion, courts restrict media coverage in particular instances in order to

maintain fairness of the trials, but they are also considering public's right to be informed.

¥ Constitution of India, art. 21
? Sahara India Real Estate Corp. Ltd. v. SEBI, (2012) 10 SCC 603
2 R K. Anandv. Registrar, Delhi High Court, (2009) 8 SCC 106
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Media trials are a major concern as they affect the court case and people's perception of
justice through news coverage. They arise when journalists exaggerate a crime story to the
extent that it influences public opinion even before the judge makes a decision. Media, being
an integral part of democracy in India, has the responsibility to inform people about the
happenings around them, but at the same time, it should not be carried away to the extent that
it hinders the do not someones trial. The right to a fair trial is guaranteed by the Constitution,
Article 21, wherein life and liberty are covered. This entails being presumed innocent until
proven guilty, and the court should base its decisions on facts rather than media. However,
quite often media, without having any definite proof, goes on to speculate the guilt of the

accused. This might prejudice the case including the judge or jury if present.

Media can play the role of watchdog as well as disruptor. Now, with the availability of 24-
hour news and online platforms, it has become even more worrisome. In order to get the
viewers, the media compete, rushing to publish, speculating or disclosing unverified
information. Major cases are subjected to trial by media, where the public opinion dominates,
rather than the court. Also, it changes the stories of witnesses who have only heard about the
case through media, victims suffer more through publicity, and people tend to lose faith in the
court system as it seems that justice works on television. Courts come up with rules for
reportage, as being truthful and just, no exaggerating. Press Council also has rules, but laying
hands on them, particularly online, is a thing for the future. It looks like all this digital stuff is
only complicating the things.

Defamation, Privacy, and Media Responsibility

Freedom of speech should not be used as an excuse for damaging other people's reputation
which is protected by defamation laws?2. To ensure responsible reporting, the media have to
ensure that their reports are accurate and fair. On the other hand, incorrect or unreliable

information results in the harm of people.

Apart from that, privacy has become a major issue and more and more people are demanding
protection of it. Therefore, if the media report is related to the private life of a person, it has

to be checked if there has been a breach of violations of dignity, since every person has the

2 Subramanian Swamy v. Union of India, (2016) 7 SCC 221
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basic right to privacy. The real issue here is how to strike a balance between the public

interest and the right to privacy of an individual.

Free speech isn’t a free-for-all, which means that if you cross the line and damage someone’s
reputation with false claims, it amounts to defamation. Media law stands guard over both

privacy and reputation, forcing a tricky balancing act for journalists and publishers.

Defamation in the context of India is punishable as a civil and a criminal offense, which

reveals the gravity of the issue. In the case of Subramanian Swamy, the Supreme Court ruled
that criminal defamation is not unconstitutional since the right to reputation is included in
Article 21, along with life and liberty. Therefore, the right to free speech should be exercised

responsibly.

In fact, the media has a very powerful impact. A single incorrect report can affect a whole
society within seconds, especially online where the stories are shared widely before fact-

checking. This is why journalistic integrity is not just an added feature but an essential one.

Privacy is a fundamental right, as stated by the Supreme Court in K.S. Puttaswamy?. So, if
the media goes into a person's private matters, it should be for a real public interest and not
merely for gossip or curiosity. Even though public figures are subjected to more scrutiny, they

still maintain their right to dignity.

Digital technology intensifies all these issues. For instance, online anonymity enables people
to spread rumors or violate others' privacy with little or no consequences. Lawmakers have to
regulate this area wisely, punish real offenses, and at the same time preserve the freedom of

speech.

Digital Media, Misinformation, and Regulation

The developing technologies and their adoption by people have caused huge changes in the
whole system of communication, while granting more ways of expressing free speech, they
have also brought a number of problems. Nowadays, information is spread faster than ever

and at the same time platform users may remain unknown. Unfortunately, this means that

3 Justice K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1
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persons who disseminate untruths and hate speech find it easier to do so and with great

power.

States, as one of the digital media regulators, may intervene and set rules, but this can lead to
excessive control over speech and even misuse of power. The problem then becomes how to
come up with rules which would be effective in limiting harmful content, but would not

contradict the main rights of people.

Digital media has exploded. Suddenly, anyone can publish, broadcast, and grab an audience.
Social media opened the floodgates, and with it, the spread of misinformation?*. Fake stories
can shape elections, stir up unrest, and polarize communities, all thanks to algorithms hungry

for clicks over facts.

Governments often want to step in, as can be see in rules like the IT Rules, 2021. But
whenever there's a clampdown, there’s also the risk of overreach, i.e, censorship, vague

standards, or arbitrary takedowns. It’s a real concern, especially when political interests are in

play.

The point is, you can’t just throw regulations at the problem and hope for the best. Getting it
right means crafting intelligent rules that target real harms, keep free speech intact, and give
people ways to challenge unfair decisions. Regulators, media platforms, and the public need
to stay vigilant. The courts have the final word, making sure that whatever’s done lines up

with constitutional values.

Getting the balance right isn’t easy, but it’s essential. If we tip too far in either direction,

toward reckless freedom or stifling control, both our democracy and our rights suffer.

Comparative Analysis

Free speech legislation differs dramatically from one country to another and a comparison of
the laws reveals the various methods that some countries give priority to freedom while
others focus more on regulation. The US for example is renowned for its more "absolute"

attitude which means that there are almost no limitations to free speech whereas UK on the

2 Law Commission of India, 267th Report on Hate Speech (2017)
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other hand is more worried about preserving public order and protecting people's reputation

so they permit some speech to be curtailed in these situations.

India, however, is a bit of both as it takes ideas from both ends of the spectrum. The concept
of implementing only "reasonable" restrictions does not only allow dealing with various types

of situations but also one can uphold the spirit of democracy simultaneously.

If you examine how free speech is treated throughout the world, it is quite obvious that the
fundamental philosophies, legal frameworks, and priorities are really different. Of course,
everyone recognizes that freedom of speech is indispensable for democracy - but the actual
regulations and limitations are highly dependent on each country's historical, cultural and

legal backgrounds. The distinctions between the United States, United Kingdom and India
quite vividly illustrate how communities decide to balance liberty and regulation, especially

with respect to media.

The United States is very adamant about safeguarding free speech?. The First Amendment
prohibits Congress from enacting laws that abridge freedom of speech or of the press and the
Supreme Court has maintained this position very strongly. This is due to a profound distrust
of government control - Americans are reminded of colonial censorship and value individual
freedom above other things. The consequence? It is almost impossible to find a reason to

restrict speech here.

Consider the “clear and present danger” test which finally changed into the “imminent
lawless action” rule in Brandenburg v. Ohio. The judiciary demands a direct, immediate
connection between speech and harm if they are to permit restrictions. In other words, it is

permissible for a person to advocate illegal activities and still receive protection, unless that

person is actually attempting to incite imminent disorder.

When it comes to the media, the U.S. gives the press plenty of protection. Think about the
Pentagon Papers case?, New York Times Co. v. United States?’, where the courts wouldn’t
allow prior restraint even for national security. And in New York Times Co. v. Sullivan, the
“actual malice” standard set a really high bar for defamation against public officials, making

sure public debate can be bold and open.

3 Brandenburg v. Ohio, 395 U.S. 444 (1969
% New York Times Co. v. United States,403 U.S. 713 (1971)
2" New York Times Co. v. Sullivan, 376 U.S. 254 (1964)

Page: 5144



Indian Journal of Law and Legal Research Volume VIII Issue IT | ISSN: 2582-8878

Yet, if we're being frank, the American way is not flawless.

Some opponents argue that such extraordinary protection almost without exceptions allows
hate speech, fake news, and harmful content to be propagated freely, especially through the
internet. The fact that the government can hardly regulate means that certain societal issues
remain almost untouchable. Nevertheless, the U.S. remains loyal to the fundamental concept:

individual liberty is paramount, even if it causes problems.

So, the UK opts for a more deliberate, down-to-earth method. They don't have a single
codified constitution, and the legal system revolves around the principle of parliament

sovereignty. The Human Rights Act 199828 incorporates the European Convention on Human
Rights which safeguards freedom of speech under Article 10%°. However, this safeguard is
accompanied by a comprehensive list of exceptions, including national security, public safety,

and protecting reputations.

The UK legal framework has a greater tendency to interfere with speech to maintain public
order and protect individual rights. Defamation in the UK has always been more regulated
than in the U.S., however, the authorities have recently attempted to strike a balance between
free speech and protecting one's good name. Besides that, they have very strict contempt of
court laws which mean the media cannot risk prejudicing ongoing court trials, fairness of

trials comes first.

The UK has turned to both governmental regulators as well as independent bodies. Ofcom
takes care of the standards of broadcasting while IPSO is responsible for the ethics of the
press. This combination is designed to promote free expression and at the same time keep the

media in check.

Overall, the British way of thinking understands the need for limiting speech if it is to be

done in a way that benefits the society. That enables one to better handle harmful content. At
the same time, there is always a chance of limiting the freedom to speak in a way that is not
justified. Thanks to no written constitution, it is all down to the legislation and the judges'

rulings which make the system quite flexible but at the same time less predictable.

India choices is a hybrid i.e. between two extremes of U.S. and UK. It is giving its final shape

according to social changes and its complex legal environment. Article 19(1)(a) guarantees

2 Human Rights Act 1998 (UK).
¥ European Convention on Human Rights, art. 10

Page: 5145



Indian Journal of Law and Legal Research Volume VIII Issue IT | ISSN: 2582-8878

freedom of speech and expression but Article 19(2) allows the State to impose "reasonable
restrictions" for certain specified grounds. The arrangement intends to define when and how

speech can be curtailed, while leaving all cases open to judicial review.

Indian courts have worked hard over the years to balance individual rights and social needs.
Early on, cases like Romesh Thappar v. State of Madras defended free speech fiercely. Later,
amendments and rulings brought more nuance, recognizing that regulation was sometimes

necessary.

India’s legal doctrine mixes proportionality and the “clear and present danger” test,
sometimes influenced by American or European thinking, but often tweaked to fit India’s
own problems and challenges. The reasonable restrictions clause gives flexibility to handle

more specific things like communal tension, national security, and public order.

Media law in India faces extra challenges because of the country’s huge population, language
diversity, and lively political scene. Digital media has made things even trickier as regulators

have to keep up with fast-changing technology while still protecting free speech.

At the end of the day, each country’s model has its strengths and weaknesses, the U.S.
prioritizes liberty, the UK leans toward regulation, and India tries to balance both. India’s
ongoing challenge is to perfect this middle path, making sure free speech stays protected

while keeping up with new issues in media and society.

Critical Evaluation and Way Forward

India is blessed with a well-constructed constitutional framework protecting free speech; be
more or less such factors did. But what really determines the success of such legal
arrangements is how they are executed. The indeterminate nature of some of these concepts
together with the possibilities of their misuse point out the necessity of unambiguous

instructions and thorough safeguards.

The proportionality approach®® was introduced a while back and it was a way of indicating
that restrictions on the rights should meet the proportionate criteria of justified necessity
which is a step in the right direction but there needs really to be quite strict adherence and

regular check on the degree/compliance of the application of the proportionality test.

3 Modern Dental College v. State of MP, (2016) 7 SCC 353
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Anyway, it goes without saying that the judicial intervention should be kept in business as the

primary vehicle/upholder of F.Rs.

Equally important, media ethics®! should be encouraged and at the same time, people should
be made aware of their rights and responsibilities. Precisely such tools as responsible
journalism and digital literacy will be able to help the society deal with the issues of

misinformation and harmful contents.

India's constitutional framework for including free speech seems to be excellent on paper:
extensive in coverage, quite adaptable, and geared to defending democracy. However, upon
deeper inspection, its robustness is more attributable to the practices of judges and officials

than to the literal text. Of course, Article 19(1)(a) offers a wide latitude for free speech, while
Article 19(2) enumerates the grounds on which the government may impose restrictions, yet

how these two provisions interact is quite complicated.

The main hitch is that some words used in Article 19(2) such as "public order, " "decency, "
and "morality" have such a broad meaning that they can be interpreted almost any way one
desires. These catch-all words may indeed cover very many scenarios, but at the same time
they provide a tool for those intent on finding a loophole. Authorities not only have the
capability but frequently also the practice of using them as a pretext for curbing speech on

grounds that would not justify real examination.

With the executive branch getting involved more frequently, especially over the Internet,
things are getting even more confusing and complicated. For example, dictating platforms to
remove content, shutting down the internet, or just throwing new regulations on tech
companies, these are the kinds of things that mostly rely on government officials'
interpretation. And often, they don't have to explain themselves much. Sure, there are
instances when these steps may be necessary, but frequently the way these decisions come

about is not transparent and the lack of genuine oversight of free speech.

On the other hand, Indian courts are starting to implement the proportionality test. Simply
put, judges want to know, is it really necessary for the State to limit rights, and can the issue
be fixed in a less harmful way. Theoretically, this is the way officials are kept in check. But
the problem? The courts sometimes don't perform the test as they should. Some rulings are

quite the opposite and very protective of the rights while others are too lenient to the

31 Press Council of India, Norms of Journalistic Conduct.
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government. This unpredictability not only makes it difficult to anticipate what will happen
but also deteriorates the rights in general. The judiciary would be doing the public a great
service by issuing clear and consistent standards about when and in which way the principle

of proportionality is to be applied.

Court intervention should ideally be our last line of defense. Instead, there are times when it
even fails us. First of all, proceedings can take forever, and the whole thing is so confusing
that it's nearly impossible to get at it. Even a few days' silence of important speakers due to
litigation over press freedom can be a very serious situation. That is why quick mechanisms

for free speech cases and more funds for the judiciary are a necessity.

Provisionally, legal mechanisms will not be able to handle everything without the media
holding itself accountable. It is simply impossible for laws to judicially resolve every
situation. Editors and reporters should always be tethered to the fundamental principles of
their profession integrity, precision, and openness. Media organizations make a big impact by
both setting their own higher standards and bringing into being of self-regulating mechanisms
that work well, such as transparent editorial constitutions and bodies for independent

evaluation.

It wouldn't be right to say that the public is completely innocent in the present-day scenario.
The reason why misinformation is spreading like wildfire in the world of today is not just
because the law can't keep up but also because a lot of people don't have the skills to identify

fake news and fake content.

When it comes to digital media, finding the right balance is even trickier. The government
may need to step in to combat real threats like hate speech or viral lies, but it has to tread
carefully to avoid silencing helpful or critical voices. It helps when rules and enforcement are
clear and subject to independent oversight, with concrete processes in place to protect

individual rights.

Looking abroad gives useful lessons, too. The US model puts free political speech on a
pedestal and is wary of advance restrictions, keeping the focus on protecting democracy.
Britain leans harder on ethics and accountability, regulating to ensure public trust. India

doesn’t need to copy either model but can learn from both as it tailors its own approach.
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Ultimately, the goal is very straightforward®, establish a climate where free speech is not
only allowed but blossoms, however, it may not be a reason for any individual or the society
to be harmed. This implies strong legal rights, efficient institutions, responsible media, and an
educated, conscious public. The Constitution sets the foundation, but the execution depends

upon all of us government, courts, journalists, and citizens.

Therefore, even though India's legal system for free speech is very well-intentioned, it will
only be effective if it first of all removes uncertainty, secondly, implements its rules

impartially, and thirdly, it is mindful of the danger of overstepping its bounds.

Working at meeting these commitments by clear regulations, good judiciary, professional
journalism, wise citizens leads us to a framework that can in reality safeguard both liberty

and democracy.

Conclusion

A balance between free speech and reasonable limits is a key part of India's constitutional
democracy. Article 19(1)(a) shows the commitment to individual freedom, and Article 19(2)
makes sure that this freedom is used in a way that is good for society as a whole. In the
current realm of media law, this equilibrium is especially crucial because of media's powerful
influence on public discourse.

The judiciary has been very important in keeping this balance by coming up with rules and
principles that help people understand what the Constitution means. Howeever, the fact that
media and communication technologies are always changing means that we need to keep
looking at the frameworks we already have. To protect the right to free speech while also
addressing real concerns, it is important to take a nuanced and balanced approach to

regulation.

32 MLP. Jain, Indian Constitutional Law (LexisNexis, latest edn.)

Page: 5149



