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ABSTRACT

Advancements in technology have brought about significant changes,
increased efficiency and making human life easier. One area where
technology's benefits can be leveraged is in the effective delivery of justice
and dispute resolution mechanisms. Online arbitration dispute resolution
(ODR) is a notable development in this regard, widely adopted and practiced
by justice delivery systems worldwide. However, a crucial question arises:
Are existing justice delivery systems equipped to keep pace with societal and
technological changes? This research examines the adequacy of existing
laws in facilitating ODR mechanisms for dispute resolution, focusing on
India and Indonesia, where the legal framework for arbitration and mediation
lacks specific provisions addressing ODR. The study utilizes a mixed-
method approach, combining primary and secondary data to trace and
compare the ODR systems in both countries.

The findings suggest that ODR mechanisms are valid and enforceable within
the current legal frameworks of India and United States. Therefore, there
should be no doubts about using ODR to settle disputes. However, there is
ample scope for improvement within existing laws to enhance the overall
process and effectiveness of ODR mechanisms through amendments and the
formulation of separate guidelines. Both public and private investors are
keen on adjudicating conflicts or alleged violations of trade agreements
through dispute settlement mechanisms within their respective legal
frameworks. Developing specific laws that address the needs and
requirements of ODR will not only enhance trade but also instill confidence
in both countries' legal systems.

Keywords: Online Dispute Resolution, Cost Effective Dispute Resolution,
India, USA, Justice accessibility, Arbitration and Conciliation Act 1996.
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1. INTRODUCTION

Online Dispute Resolution refers to the use of Alternate Dispute Resolution mechanisms over
the internet.! Technology has altered not only how people communicate with each other but
also how we settle disagreements. In just a few months, a new concept in conflict resolution
called as "Online Dispute Resolution" has evolved due to technological improvements,
drastically altering the landscape. The COVID-19 epidemic has led to a notable increase in
non-physical activities such as electronic filings and virtual hearings. ODR's rise paralleled the
internet's proliferation in the late 1990s. Online dispute resolution was first used by e-
commerce platforms like eBay to build consumer trust by quickly and effectively resolving
issues. Customers were able to file complaints and start the online dispute resolution procedure
through the eBay site. In the event that the settlement attempt is unsuccessful, online mediation
would start. The platform was created to identify the issue and carry out automatic negotiation,
mediation, or arbitration after that. The term "ODR" (Online Dispute Resolution) refers to this
idea, which has now developed into more advanced versions that are widely used by both
governments and private companies. Later on, ODR was pioneered by other nations, including
the Netherlands, Canada, Singapore, and the United States. Consequently, many more nations
have adopted the practice of online dispute resolution. Dispute resolution through internet-
based platforms can encompass various modalities, including email exchanges, chat

interactions, video conferencing, and even engagement through social media channels.?

2. ONLINE DISPUTE RESOLUTION (ODR) AND ARBITRATION: A CONCEPTUAL
OVERVIEW

In this piece, the concepts of online dispute resolution (ODR) and arbitration are introduced,
and their relationship and significance to the field of alternative conflict resolution techniques

are discussed.
2.1 ONLINE DISPUTE RESOLUTION

The rise of the Internet and technological advancements marked a transformative phase in

human interaction, introducing new modes of communication and connectivity. Concurrently,

! Julio César Betancourt, Elina Zlatanska, Online Dispute Resolution (ODR): What Is It, and Is It the Way
Forward?, Volume 79, Issue 3 (2013)
2 Deepak Verma, Anshu Banwari, Neerja Pande, And Deepak Anshu Banwari, " Online Dispute Resolution", 2018
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Online Dispute Resolution (ODR) evolved alongside the growth of e-commerce. It appeared
intuitive that for transactions conducted in the virtual realm, disputes arising from such
transactions would also find resolution online.> Nevertheless, the evolving landscape and
technologies associated with Online Dispute Resolution (ODR) have rendered a precise
definition of the term elusive.* Broadly speaking, ODR employs technology to either support
or entirely facilitate one or more traditional Alternative Dispute Resolution (ADR) methods.
However, ODR has since expanded its application to a wide range of disputes, encompassing
not only e-commerce but also domains such as domain name registration, family disputes, child

abduction, and it has even been suggested for use in additional domains.
2.2 ARBITRATION

Arbitration involves a neutral third party, known as an arbitrator, who renders a decision after
considering arguments and evidence presented by the parties. The arbitral award may be
binding, effectively replacing a judicial decision. Nonbinding awards typically require court
confirmation to hold the same weight as a court judgment. In documents-only arbitration, the
arbitrator bases their decision solely on documents submitted by the parties. This method,
devoid of live testimony or discussion, is particularly well-suited for Online Dispute Resolution
(ODR).® ODR platforms allow users to easily initiate proceedings, submit documents,
communicate with the arbitrator, and receive a decision entirely online, making documents-

only arbitration a feasible option in the digital realm.
2.3 INTERSECTION OF ONLINE DISPUTE RESOLUTION AND ARBITRATION

The dynamic meeting point of conventional and contemporary approaches to conflict
resolution is represented by the combination of arbitration and online dispute resolution (ODR).
The goal of this combination is to maintain the legal structure and enforceability of arbitration
while utilizing the effectiveness and accessibility of ODR. ODR essentially gives dispute

resolution a digital component by using online forums for discussion, negotiation, and

* Henry H. Perritt, Jr., Dispute Resolution in Electronic Network Communities, 38 VILL. L. REv. 349 (1993)

4 Dusty Bates Farned, 4 New Automated Class of Online Dispute Resolution: Changing the Meaning of Computer-
Mediated Communication, 2 FAULKNER L. REV. 335, 337-41 (2011)

5 Orna Rabinovich-Einy, Technology's Impact: The Quest for a New Paradigm for Accountability in Mediation,
11 HARv. NEGOT. L. REV. 253-55 (2006)

¢ ¢ Ryan S. Bewersdorf, A4 Primer on Alternative Dispute Resolution in Today's Legal System, in TRENDS IN
ALTERNATIVE DISPUTE RESOLUTION 87 (2012)
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settlement.” In the meanwhile, arbitration is a tried-and-true process wherein a neutral third
party, the arbitrator, hears the arguments and supporting documentation from both sides before

issuing a legally enforceable ruling.

When ODR platforms include arbitration procedures inside their frameworks, ODR and
arbitration become integrated. Due to this synergy, parties can choose to use online channels
for arbitration as a dispute resolution process. This method combines the advantages of
traditional arbitration—namely, its legal underpinnings and enforceability—with the

accessibility and cost-effectiveness of open dispute resolution (ODR).®
JUDICIAL RESPONSE AND PREPAREDNESS IN INDIA

The Indian Supreme Court has been actively involved in establishing the framework for online
dispute resolution (ODR), as demonstrated by its rulings in cases like State of Maharashtra v.
Praful Desai,’ the Supreme Court affirmed the validity of witness testimony and evidence
presented via video-conferencing as admissible in court proceedings. The Court emphasized
the significance of virtual reality, especially during the COVID-19 pandemic, stating that
electronic media and remote conferencing can replace physical presence for consultations.
Furthermore, the Apex Court advocated for the expansion of ODR applications, suggesting that
cases like traffic violations and cheque bouncing could be conducted partly or entirely online,

reducing the necessity for parties to be physically present.

Moreover, the Supreme Court has explicitly acknowledged the legitimacy of online arbitration,
provided it adheres to the conditions stipulated in Sections 4 and 5 of the Information
Technology Act (IT Act) of 2008. This recognition is further supported by compliance with
Section 65B of the Indian Evidence Act of 1872, alongside provisions outlined in the

Arbitration and Conciliation Act of 1996.1°

Recent instances involving the Supreme Court of India and sitting judges underscore the
significance and necessity of Online Dispute Resolution (ODR) mechanisms being widely

available across Indian courts. Chief Justice N. V. Ramana has emphasized that ODR can

" Rachel I. Turner, 'dlternative Dispute Resolution in Cyberspace: There is More on the Line, Than Just Getting
"Online,"' (2000) 7 IL SA J. Int'l & Comp. L. 133, 147- 148

8 Alejandro E. Almaguer & Roland W. Baggott 11, Shaping New Legal Frontiers: Dispute Resolution for the
Internet, 13 OHIO ST. J. ON Disp. RESOL. 711 (1998)

% State of Maharashtra V. Praful Desai, 4 SCC 601. (2003)

10 Review of Trimex International v Vedanta Aluminium Ltd, 2 SCC 134 (2009)
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effectively address disputes in areas such as consumer affairs, family matters, business, and
commercial cases, leading to successful resolution. Similarly, retired Supreme Court Chief
Justice Bobde has reiterated the importance of advancing virtual court systems, particularly in
light of the ongoing COVID-19 pandemic, to mitigate the impact of court closures, including
those at the highest level such as the Apex Court.!!

COMPARATIVE ANALYSIS OF ONLINE DISPUTE RESOLUTION BETWEEN
INDIA AND USA

Online Dispute settlement (ODR), which provides an alternative to conventional court-based

dispute settlement, has grown to be a crucial part of the global legal scene.
4.1 Lawful Structure:

ODR is becoming more and more popular in the US, aided by a strong legal foundation. The
enforceability of arbitration awards, including those produced by ODR procedures, is firmly
established under the Federal Arbitration Act (FAA). Many organizations, including the
American Arbitration Association (AAA), provide advanced alternative dispute resolution
(ADR) services that address a wide range of problems, from complicated corporate disputes to
e-commerce disagreements. However, ODR adoption in India is still in its early stages. There
has been a good trend in the direction of integrating ODR into the Indian legal system, as seen
by recent legal advancements including the acceptance of digital signatures and electronic
contracts.!? The government's "Digital India" strategy, which emphasizes the use of technology
for effective conflict settlement, is in line with the objectives of ODR. To guarantee clarity and
enforceability, the legal environment for ODR in India is still developing and has to be further

improved.
4.2 Categories of Conflicts Resolved:

ODR is used in a wide variety of conflicts in the USA, demonstrating its versatility and
acceptance in a number of legal contexts. Online mediation or arbitration is used to resolve

consumer disputes, business-to-business disagreements, family law issues, and even some

' Kinhal, Deepika, "Every Crisis Presents an Opportunity - It's Time for India to Ramp Up Its ODR Capabilities",
2020

12 Robert C. Bordone, Electronic Online Dispute Resolution: A Systems Approach-Potential, Problems, and a
Proposal, 3 HARv. NEGOT. L. REV. 175, 196-97 (1998)
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criminal cases. This widespread use indicates the trust that ODR processes have in providing
just and effective remedies for a variety of industries. In India, the main focus of ODR is
business conflicts, especially those involving e-commerce.!* The focus on business-related
issues is in accordance with the requirement to ease business dealings and settle disputes
resulting from internet-based sales. However, as ODR develops in the Indian legal system,

there is potential for growth into other domains, such as civil cases and family disputes.
4.3 Enforceability of Law:

The degree to which ODR outcomes may be enforced is a crucial aspect of its effectiveness.
Arbitration awards that come from ODR procedures are usually accepted and enforceable in
the USA under the FAA. Parties can feel more confident in the ODR process because of this
legal support, which ensures that the decision will be enforceable. Although ODR methods are
acknowledged in India, there is continuous discussion about whether or not the country's
established legal system can enforce them. *To build confidence in the process and promote
its broader adoption, it is imperative to provide clarity regarding the enforceability of ODR
outcomes. Establishing a precise legal framework similar to the FAA in the USA would be

beneficial for India.
CONCLUSION

This conceptual overview's examination of arbitration and online dispute resolution (ODR)
offers important insights into how conflict resolution is changing. In the modern world of
online transactions and interactions, ODR stands out as a game-changer as a dynamic way
utilizing digital technology. The field of alternative dispute resolution (ODR) and arbitration is
changing quickly, offering both chances and difficulties. Although there is great promise for
these techniques to transform dispute resolution, continuous work is needed to address trust
concerns, cross-border complications, the digital gap, and cultural differences. Establishing a
comprehensive and efficient framework for online arbitration and conflict resolution requires

cooperation between various stakeholders. ODR has the potential to influence conflict

13 George H. Friedman, Comment, Alternative Dispute Resolution and Emerging Online Technologies: Challenges
and Opportunities, 19 HASTINGS COMM. & ENr. L.J. 695, 708, 713 (1997)

4 Mohamed S. Abdel Wahab, ODR and E-Arbitration, in ONLINE DISPUTE RESOLUTION: THEORY AND
PRACTICE
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resolution in the future by bridging the gap between conventional legal processes and the needs

of the technologically sophisticated modern era, provided it keeps evolving.
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