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ABSTRACT

In the era of Big Tech firms, the convergence of competition law and the
digital market provides a complicated terrain where it is critical to ensure
equal opportunities for innovation. This study explores the potential and
problems in this changing climate. It examines how competition law affects
digital marketplaces, with a particular emphasis on how Big Tech companies
must be regulated to avoid monopolistic behaviour and promote healthy
competition. The research looks at how competition law is changing to meet
problems including market consolidation, abuse of power, and antitrust
enforcement in the digital economy.

In addition, the study focuses at how digital platforms affect market
competition, how difficult it is to enforce antitrust laws internationally, and
what kind of regulatory frameworks are needed to keep up with the quick
speed at which technology is developing. This research intends to give
insights into how competition law may adapt to the digital age to safeguard
consumer rights, foster innovation, and uphold a competitive environment
that fosters economic growth by examining case studies and legal concerns.
In the end, the study supports a thorough approach to competition law in the
digital market, stressing the significance of establishing a regulatory
framework that strikes a balance between promoting innovation and
preserving fair competition and consumer welfare.
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Introduction

The digital marketplace is currently dominated by Big Tech companies, which has reshaped
the competitive landscape in sectors such as advertising, health care, finance, and
transportation. Often referred to as gatekeepers because of their position either in the supply
chain or across user groups. They act as private on-ramps that enable them to regulate Internet

access and establish conditions and rules for others who want to reach users. !

Some of the most important factors that have contributed to the dominance of big tech
companies in this market include network effects, big data, big analytics, multi-sided platforms,
zero or subsidized prices, controlled digital ecosystems, and customer switching costs. Some
of the reasons why they have a dominant position in the market include strong economies of
scale; direct and indirect net-work effects; data collection; large user bases; and multi-

sidedness.?

The dominance of Big Tech players affects market dynamics; consumer rights and competition
are significantly affected. One area where this could be seen is in how these huge players are
obligated to become more accountable and transparent with regard to the general public and
their users but strengthening platform regulatory framework responsibilities should not
reinforce their domination over others. For competition to be of any benefit, it should indeed
focus on the infrastructure capability of firms, curbing dominance rather than making certain

that new players can dominate.’

The European Union’s Digital Services Act and Digital Market Acts package and future
legislative proposals regarding artificial intelligence exemplify regulatory frameworks, which
in response to the issue of Big Tech dominance aim at safeguarding consumers and promoting
competition within digital markets. *Specifically, the Digital Market Act seeks to weaken those
gatekeepers who control the digital economy by reducing their authority whilst allowing

additional enterprises into this market. The DMA aims therefore at leveling out the playing

! BIG TECH AND DOMINANCE: AN OVERVIEW OF EU AND NATIONAL CASE LAW,
https://www.concurrences.com/en/bulletin/special-issues/big-tech-dominance/big-tech-and-dominance-an-
overview-of-eu-and-national-case-law.

2ABUSE OF DOMINANCE IN DIGITAL MARKETS — Contribution from BEUC, Published on 8" December
2020, https://one.oecd.org/document/DAF/COMP/GF/WD%282020%291/en/pdf.

* How Big Tech maintains its dominance, By Sarah Chander, https://edri.org/our-work/how-big-tech-maintains-
its-dominance/.

4 Supra 3.
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field while providing more choices and data privacy to customers to enhance competition in

digital markets.’

Nevertheless, critics argue that due to its complexity and high implementation costs, DMA may
impede innovation, and decrease rivalry among companies thus inadvertently harming
customers. These concerns aside, however, the DMA is a significant step towards addressing
digital marketplaces’ hegemony by big tech companies and could have implications on

worldwide antitrust litigation as well as laws.5

In digital marketplaces, competition is a key factor that propels innovation and improves
customer welfare. By incentivizing businesses to create new or enhanced goods and services
that better satisfy customer demands and enhance consumer welfare, competition fosters
innovation. Innovation competition can limit competition by restricting access to data or by
breaching data privacy. It can also include significant changes in competitive strategies and
business structures. Antitrust law ought to take into account the fact that innovative competition

is time-dependent and assess it using longer-term behaviour metrics.’

By influencing participation incentives and platform accessibility, innovation competition can
result in anticompetitive constraints that, although seemingly aligned with price competition,
actually undermine consumer welfare. To maintain functional markets where innovative
processes may take place, innovation's role in competition enforcement is crucial. Innovation
benefits from a well-enforced competition policy because it creates more opportunities for
innovators to enter markets and increases the positive ripple effects of innovation across the

economy.®

Although they haven't done so consistently, competition authorities have long taken innovation
into account when carrying out their enforcement actions. Antitrust liability has seldom been
shown via innovation-related examinations since these investigations are typically coupled

with claims of unfavourable pricing impacts, with a preponderance of short-term

5 Digital Markets Act (DMA): How the EU Law Will Work, https://www.investopedia.com/digital-markets-act-
7097402.

¢ Supra Note 5.

7 COMPETITION AND INNOVATION A THEORETICAL PERSPECTIVE OECD Competition Policy
Roundtable Background Note, https:/www.oecd.org/daf/competition/competition-and-innovation-a-theoretical-
perspective-2023.pdf.

8 Competition, Innovation, and Inclusive Growth, Author: Reda Cherif and Fuad Hasanov, Published On: 19
Mar 2021, https://www.elibrary.imf.org/view/journals/001/2021/080/article-A001-en.xml.
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considerations. The area where competition authorities have looked at innovation the most is

merger reviews.’

When analysing innovation, uncertainty is crucial, particularly in cases when items have not
yet hit the market or when it is difficult to predict how innovation could turn out. Competition
authorities may find that their evaluation fails the substantive legal standard required by their
respective countries. Competition authorities have shown caution in these situations and have
placed a great deal of reliance on internal papers (such as business strategies and projections)
as well as previous data (such as patent activity and R&D spending) that assist them in

estimating the anticipated results of the invention.!°

In summary, innovation and competition are linked, with innovation resulting in increased
consumer welfare and competition encouraging innovation. To guarantee that anticompetitive
barriers are addressed and that innovative competition is not inhibited, an antitrust policy is
essential. In the end, innovation benefits consumers and propels economic progress when

markets are kept open for innovators and when competition laws are properly implemented.!!
Relationship Between Competition Law And Digital Market

To promote fair competition and level playing fields for innovation in the digital economy, the
interaction between competition law and digital marketplaces is essential. Digital marketing
companies are subject to a number of regulatory responsibilities and regulations, including
safeguarding consumer privacy rights, processing information in a fair and lawful manner, and

guaranteeing data relevance and accuracy.

International collaboration and coordination are necessary to handle cross-border competition
challenges in digital marketplaces, as recognised by competition authorities worldwide. This
is because digital marketplaces are global in scope and because big digital companies have
comparable worries about competition, such pushing their own services over competitors' or

putting unfair terms and conditions on them.

°Antitrust and Innovation Competition ,Daniel F Spulber,
https://academic.oup.com/antitrust/article/11/1/5/6593929?ogin=false.

19 Supra Note 8.

' THE ROLE OF INNOVATION IN COMPETITION ENFORCEMENT OECD Competition Policy
Roundtable Background Note, https://www.oecd.org/daf/competition/the-role-of-innovation-in-competition-
enforcement-2023.pdf.m
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With the adoption of the Digital Markets Act (DMA), which places ex-ante responsibilities on
major digital platforms to stop anti-competitive behaviour and advance fair competition, the
European Union has adopted a proactive strategy to regulating the digital markets. Big digital
businesses, meanwhile, have voiced worries that ex-ante laws might possibly hinder innovation
by placing onerous restrictions on digital companies, which could have unexpected

consequences like higher pricing and less choices for consumers.!?

International forums such as the International Competition Network (ICN) can adopt uniform
legal stages, technological criteria, and interpretations for future digital competition legislation,
ensuring a cogent approach to competition in digital marketplaces. To ensure uniformity across
countries, an international monitoring committee under the ICN can assess how well

competition laws and policies are being implemented in digital marketplaces.

Innovative regulatory strategies can aid in addressing entry barriers and competitiveness issues
in digital markets. Examples of these strategies include algorithmic transparency measures,
data portability laws, and interoperability standards. In the digital economy, these regulatory

strategies can support innovation, fair competition, and consumer welfare.

To sum up, fair competition and innovation in the digital economy depend heavily on the
interaction between competition law and digital marketplaces. The problems faced by giant
digital enterprises require international coordination and collaboration, creative methods to
regulation, and proactive regulatory actions in order to create a fair playing field for innovation

in digital marketplaces.'?
Understanding Big Tech Dominance

The dominance of Big Tech in digital marketplaces is a complicated problem caused by data
gathering, network effects and market dynamics, vertical integration, and market power

leveraging.

Big Tech dominates the market due to market dynamics and network effects, which provide

great economies of scale, direct and indirect network effects, massive data collecting, a sizable

12 Global Competition Law and Policy Approaches to Digital Markets, https://unctad.org/system/files/official-
document/diteclp2023d7 en.pdf.

13 The Digital Competition Law: Big Tech firms opposed to ex-ante norms https://www.business-
standard.com/companies/news/the-digital-competition-law-big-tech-firms-opposed-to-ex-ante-norms-
124031201254 1.html.
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user base, and multisidedness. These traits increase the likelihood that dominant online
platforms will gain significant market power, especially if they control important online service
access points and have the power to prevent third parties from accessing the online platform

that links them to a sizable number of online users, both personal and business.!'*

The collection of information is crucial to maintaining control. Big Tech companies utilise
choice architecture manipulation and dark patterns to gather user data, forcing users to continue
providing information even when it may not be in their best interests. They may further solidify
their position as a crucial hub for online and digital goods and services by using the data they

collect to enhance their offerings.

Big Tech domination is also a result of vertical integration and the use of market dominance.
Large IT companies may join and take over other markets by using their gatekeeping role in
one industry, all without investing the resources typically needed to do so. This may lead to a
supply and demand for "technical solutions" to often complicated societal problems, which

might have grave negative effects on society as a whole and its most disadvantaged members.

The European Union's Digital Services Act and Digital Market Acts package, as well as future
legislative initiatives on artificial intelligence, are examples of regulatory reactions to Big Tech
dominance. These regulations seek to safeguard consumers and promote competition in digital
marketplaces, but because of their complexity and high implementation costs, they have also
drawn criticism for their potential to inhibit innovation, lessen competition, and negatively
impact consumers indirectly.!*Despite these reservations, these regulatory frameworks are
important moves in the right direction toward tackling Big Tech corporations' dominance in

digital marketplaces, and they may have an impact on global antitrust cases and laws. !¢

Application of New Law by Apple, Meta, Google, and Other Companies as the EU aims
at Big TECH:

A new legislation enforced by the European Union seeks to limit the dominance of large tech
giants in the digital economy. The owners of TikTok, Apple, Google, Amazon, Meta, Microsoft,

and other companies have been designated as "gatekeepers" under the Digital Markets Act

14 Supra Note 2.
15 Supra Note 3.
16 Supra Note 9.

Page: 4380



Indian Journal of Law and Legal Research Volume VI Issue III | ISSN: 2582-8878

(DMA). The deadline for complying with the Commission's criteria is March 6, after a grace
period of six months after its announcement in September 2023. The Commission has also
hinted that shortly, Booking and X (previously Twitter) would be subject to comparable DMA
requirements. The six aforementioned businesses have responded by announcing intentions to
bring about changes for users in Europe. These changes will center on improving data privacy,
enabling third-party collaboration on gatekeeper systems, and providing additional user

options, among other things.

The investigations center on whether Google and Apple are properly abiding with the DMA's
regulations, which mandate that digital firms permit app developers to notify users about
alternative payment methods, as well as if these developers are subject to any restrictions or
constraints imposed by the businesses. Another issue that Google is under investigation for is
its noncompliance with DMA rules, which prohibit tech companies from favoring their services

over others in search results.!’

While Meta is being questioned about its ability to charge a monthly price for ad-free versions
of Facebook or Instagram, Apple is being scrutinized for not doing enough to make it simple
for iPhone customers to switch web browsers. The European Union expresses apprehension
that Meta's 'pay or permission' approach would fail to provide consumers with a genuine option,

thus failing to fulfill the goal of impeding gatekeepers' acquisition of personal data.

Targeting Big Tech gatekeeper corporations with the possibility of severe financial fines or
even corporate dissolution, the DMA is a comprehensive set of regulations. Penalties for
infractions might reach 10% of the firms' yearly worldwide revenue. In an effort to punish Big
Tech firms, the EU fined Google billions of dollars and accused Meta of manipulating the

online classified advertising industry.!®

The probes are part of a global wave of regulations aimed at internet companies, which reflects

growing concern about their dominance in the market and possible anti-competitive behavior.

17 EU investigating Apple, Google and Meta's suspected violations of new Digital Markets Act,
https://www.cbsnews.com/news/eu-apple-google-meta-investigation-new-digital-markets-act-antitrust-law/.

18 Apple, Google, Meta Probed by EU in Test of New Digital Law,
https://www.bloomberg.com/news/articles/2024-03-25/apple-google-meta-probed-by-eu-in-test-of-new-digital-
law.
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Within a year, the EU hopes to conclude its most recent inquiries into the US internet giants.!”

e Google: Google's dominance in the internet search and digital advertising marketplaces
has come under scrutiny following investigations into the company's search and
advertising practices. Due to alleged anti-competitive behavior, Google is the target of

antitrust actions by the European Commission and many US states.

e Amazon: Due to its twin roles as a platform operator and an online retailer of its own
goods, Amazon has come under fire. Allegations of unfair competition and favoring
Amazon's own items over those of other vendors on its site have been the focus of

investigations.

e Facebook/Meta: Concerns over Facebook/Meta's stranglehold over the social media
and digital advertising sectors, as well as its acquisitions of possible rivals like
Instagram and WhatsApp, have been the focus of antitrust investigations against the

company.

e Apple: Regarding its rules and procedures in the App Store, such as its commission
system and limitations on the distribution of third-party apps, Apple has been accused

of engaging in anti-competitive behaviour.?
Regulatory Frame Works In Competition Law and Digital Market

The key piece of regulation addressing anti-trust matters in India is the Competition Act, of
2002, which serves as the primary regulatory framework for competition law. The Act forbids
or controls mergers, abuses of dominant position, and anti-competitive agreements. Any
arrangement about the manufacture, supply, distribution, storage, purchase, or control of
commodities or the provision of services that has the potential to significantly harm

competition in India is considered anti-competitive.

An organization or company that can operate independently of competitive forces or influence
rivals, customers, or the relevant market in its favour is not permitted to abuse its dominant

position in any relevant market in India under the Competition Act. The Competition

% EU to investigate Apple, Google, Meta under new digital law,
https://www.aljazeera.com/economy/2024/3/25/eu-to-investigate-apple-google-meta-under-new-digital-law.
20 Supra Note 17.
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Commission of India (CCI) would also need to approve combinations (mergers, acquisitions,

and de-mergers) that exceeded certain predetermined asset/turnover levels.?!

Control of anti-competitive agreements and abuse of dominance in India rests with the CCI,
which is also the main enforcement body tasked with upholding the Competition Act. In
addition to using an ex-post strategy in outlawing anti-competitive activity, the CCI has
extensive punishment processes for both people and businesses. Significant changes to India's
competition law framework are proposed under the Competition (Amendment) Bill, 2022.
These changes include the CCI's appointment of the Director-General (DG), the establishment
of a three-year statute of limitations for bringing complaints, and the regulation of "hub-and-

spoke" cartels.?

The Committee on Digital Competition Law was established to investigate the necessity of an
ex-ante regulatory framework for digital marketplaces in India. The Committee's mandate is to
examine the Competition Act's present provisions, determine if they are enough to address
issues arising from the digital economy and determine whether additional legislation regulating

digital markets is required.

The National Company Law Appellate Tribunal (NCLAT) and the Supreme Court are two
further appellate authorities established by the Competition Act that may consider challenges
against CCI rulings and decrees. Furthermore, under Section 53N of the Competition Act, those

who have been wronged may file compensation claims.

To summarise, the Competition Act, of 2002 serves as the primary regulatory framework for
competition law in India. It forbids or restricts anti-competitive agreements, abuse of a
dominant position, and combinations. In addition to being the principal body tasked with
upholding the Competition Act, the CCI also has the responsibility to control anti-competitive

agreements and abuses of dominance within the Indian market.??

2L INDIA’S LEGAL AND REGULATORY FRAMEWORK, https://www.ukibc.com/india-guide/how-
india/legal/.

22 Report of the Committee on Digital Competition Law,
https://www.mca.gov.in/bin/dms/getdocument?mds=gzGtvSkE3zIVhAuBe2pbow%253D%253D&type=open.
23 Competition Law in India: Top 10 Things to Know About the Enforcement Regime, By Arshad Khan, Swati
Bala, Satvik Mohanty, https://docket.acc.com/competition-law-india-top-10-things-know-about-enforcement-
regime.
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Overview of existing competition law and regulations:

e Antitrust Laws: The goals of antitrust laws are to safeguard against anti-competitive
behavior and to encourage competition. These laws usually forbid actions like
monopolization, collusion, market allocation, and price-fixing. The Competition Act in
Canada, the Sherman Antitrust Act in the United States, and the Treaty on the

Functioning of the European Union (TFEU) in Europe are a few examples.?*

e Indian Competition Law: The Competition Act, of 2002 is the main piece of
competition law in India. Its goals are to stop anti-competitive behaviour and encourage
fair competition in Indian markets. The regulatory organization in charge of upholding

competition legislation in the nation is the Competition Commission of India (CCI).

e Prohibited Practices: Anti-competitive agreements, the misuse of a dominating
position, and combinations (mergers and acquisitions) that negatively impact

competition in India are all forbidden by the Competition Act.

e Competition Authorities: Enforcing laws and regulations about competition is the
responsibility of several governmental entities. These agencies look into anti-
competitive behavior, evaluate mergers and acquisitions for possible anti-competitive

impacts, and punish businesses that break competition rules.

e Sector-Specific limitations: Certain sectors may be subject to sector-specific
restrictions intended to protect consumers and promote competition in addition to
general competition laws. For instance, the banking, healthcare, and

telecommunications sectors frequently have industry-specific regulatory frameworks.
Traditional Markets And Digital Markets
Traditional Market Definition:

Traditional Market also known as the conventional market, to reach and interact with target
consumers, Traditional marketing or conventional marketing uses traditional advertising

channels including newspapers, magazines, billboards, posters, text messaging, television,

24 Competition Act of Canada, Sherman Antitrust Act and TFEU.
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radio, and so forth to promote goods and services. A system where the creation and distribution
of products and services are dictated by existing patterns, conventions, and traditions within a
community or culture is referred to as a traditional market®. The trade of goods, services, and
labour in a traditional economy adheres to these set rules and frequently prioritizes collective
or regional survival over profit-driven goals. Traditional economies, which emphasize
community- or family-based economic activities regulated by customs passed down through
generations, are typically found in developing nations. They are founded upon ancient
economic patterns, such as agriculture or hunting. Because of this, traditional advertising
mostly relies on the media to connect with and influence prospective buyers. Traditional
Marketing or Conventional marketing is a more expensive and less effective marketing
strategy. The geographical limitations of traditional marketing are another major disadvantage.

However, given its antiquity, traditional marketing could be a better strategy for building a

brand.?®
Digital Market Definition:

A digital market is an online marketplace where buyers and sellers may transact and where
supply and demand are in play. Network effects and multisidedness, where customers and
providers are frequently on opposite sides of the platform, are characteristics of digital
platforms. High switching costs, economies of scale, and degrees of data control all have an
impact on competition. All of these components are necessary for locating the appropriate
market. More consumer connections, simpler personalization, and convenient conversions are
all made possible by digital marketing. The quantity of targeted conversions email open rates,
webpage visits, or direct sales is automatically monitored by digital marketing platforms and

software.?’

A digital market is an online marketplace where buyers and sellers may transact and where
supply and demand are governed. The conventional method of defining a market is under threat
in the setting of the digital economy. Network effects and multisidedness, where customers and

providers are frequently on opposite sides of the platform, are characteristics of digital

25 The abstract nature of traditional market theory, https://www.britannica.com/money/market/The-abstract-
nature-of-traditional-market-theory.

26 What Is a Traditional Economy? Definition and Examples, https://www.thoughtco.com/traditional-economy-
definition-and-examples-5180499.

2 MARKET DEFINITION — DIGITAL ECONOMY, https://www.ee-mc.com/expertise/digital-
economy/market-definition-digital-economy.html.
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platforms. High switching costs, economies of scale, and degrees of data control all have an

impact on competition. All of these components are necessary for locating the appropriate

market.?8

Difference between the Digital Market and the Traditional Market

SI.
No

TRADITIONAL MARKET

DIGITAL MARKET

Exchanges of products or services
usually take place in person at physical

shops or other physical venues.

Electronic transactions take place via

internet or digital platforms.

Companies in traditional markets cater to
local or regional clientele, and these
markets are frequently constrained by

geographic proximity.

Businesses may reach a worldwide
audience and consumers can access
goods and services from any location
with internet access thanks to the digital
market's ability to transcend geographic

borders.

Customers may find traditional markets
less convenient since they often offer
fewer hours of operation and demand

physical presence.

Digital marketplaces offer convenience
and flexibility to both consumers and
sellers by being available around-the-

clock on any internet-enabled device.

Consumer contacts in conventional

markets are typically more direct and

Artificial intelligence (AI) emails, and
online customer support portals are

examples of digital interfaces that are

28 What is Digital Market, https://www.igi-global.com/dictionary/digital-market/79064.
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personal, involving in-person meetings

with salespeople or store staff.

frequently used to mediate client

interactions in digital markets.

Due to a greater reliance on manual

procedures, inventory management may

be slower or less accurate in

conventional markets.

With real-time information on product
availability and digital tracking systems,
inventory management in digital
marketplaces may be more dynamic and

automated.

Although credit/debit cards and cheques
may also be accepted, cash transactions
are the norm for payment methods at

traditional markets.

Credit/debit cards, digital wallets,
internet banking, and cryptocurrency are
just a few of the payment options

available in digital marketplaces.

markets exhibit

of

Conventional may

slower rates innovation and

development, as well as more stable and

predictable characteristics.

Technological ~ improvements  and

changing customer tastes have led to
innovation, and

quick  changes,

disruption in the digital industry.

Depending on techniques like surveys
and focus groups, data gathering and
analysis in traditional markets may be

less systematic and more constrained.

Data on customer behavior, preferences,
and interactions is generated in large
quantities by digital marketplaces. This
data may be gathered and examined to

help guide corporate strategy.

Because of things like financial needs,
regulatory compliance, and rivalry from
well-established  firms,  traditional
markets may have greater barriers to

entry.

Since creating an online presence is

sometimes  less  expensive  and

complicated than opening physical
shops, digital markets may offer lower

entry barriers for new companies.
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10.

Word-of-mouth recommendations

continue to play a major role in

traditional =~ marketplaces, although
customer ratings and feedback may be

less visible and accessible.

Consumer comments and reviews are
widely displayed in digital marketplaces,
decisions and

impacting consumer

offering useful corporate data.

11.

In conventional markets, market
segmentation may be less accurate and
more dependent on broad demographic

groupings and geographical areas.

More focused marketing campaigns are
made possible by digital markets' ability
to precisely target and segment customer
groups according to their preferences,

behaviour, and demographics.

12.

Conventional markets are subject to
distinct rules, such as zoning laws, health
and safety guidelines, and physical

establishment licence requirements.

With particular laws controlling e-
commerce, data privacy, cybersecurity,
and digital transactions, the regulatory

landscape for digital markets may be

different from that of traditional markets.

Difficulties in Implementing International Antitrust Laws in Digital Marketplaces:

Network Effects: As more users sign up, the platform's value rises, a phenomenon that
digital platforms frequently take advantage of. This may result in a winner-take-all
situation and established market domination, which would make it difficult for new

competitors to succeed.

Data as a Strategic Asset: In digital marketplaces, data is essential for businesses to
target advertisements, personalize services, and enhance goods. Dominant companies'
massive data acquisition might hinder competitors' entrance and give rise to privacy

1SSues.

Platform Power: Digital platforms have the potential to play the role of gatekeepers,

limiting market access and establishing guidelines for other players. This may lead to
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discriminatory practices, such as giving preference to their goods or services over those

of rival companies.

Algorithmic Decision Making: Digital platforms can utilize algorithms for decision-
making, which can lead to biased results or anti-competitive behaviour. For competition
authorities, comprehending and controlling sophisticated algorithms presents

substantial hurdles.?®

Several policy considerations and actions may be put into practice to improve the

enforcement of competition law in digital marketplaces. Among them are:

1.

Examining enforcement cases, developing legislation, and soft law approaches:
Competition authorities and policymakers ought to examine and assess enforcement
cases, new laws, and soft law initiatives aimed at global digital platforms. This will
assist in educating them about the policy alternatives that their peers are implementing

and taking into consideration.

Adopting common legal phases, interpretation, and technical requirements:
International forums such as the International Competition Network (ICN) can adopt
common legal phases, interpretation, and technical requirements for future laws about
digital competition to guarantee a cogent approach to competition in digital markets.
By doing this, contradictions resulting from different readings of the same material may

be avoided.

Establishing an international monitoring committee: To guarantee a uniform approach
across countries, an international monitoring committee inside the ICN can assess how

well competition laws and policies are being implemented in digital marketplaces.*°

Encouraging interoperability and data portability: In digital marketplaces, regulations
requiring interoperability and data portability can aid in removing obstacles to entrance
and addressing concerns about competition. Network effects that shield incumbents can
be addressed by requiring interoperability based on strong and practical regulations,

enabling new competitors to challenge the incumbent and steal market share.

2 Supra Note 24 and 25.
30Supra Note 12.
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5. Addressing algorithmic biases and discriminatory practices: Policymakers should take
algorithmic transparency measures into consideration in order to address any biases and
discriminatory behaviours in digital marketplaces. By doing so, it may be possible to
maintain fair competition and stop anticompetitive tactics that have mainly avoided

regulatory attention.

6. International coordination and collaboration: In order to handle the challenges of cross-
border competition in digital marketplaces, international coordination and cooperation
are essential. It is the responsibility of policymakers to make sure that competition cases

and regulations are uniform and cooperative globally.!

The adoption of these policy considerations and measures can enhance the enforcement of
competition law in digital marketplaces, therefore fostering equitable competition, innovation,

and the welfare of consumers.

Anticipating developing trends, adjusting competition rules and regulations to technology
improvements, and striking a balance between innovation incentives and competition concerns
are some of the future directions and policy proposals for guaranteeing fair competition in

digital marketplaces.

Regulators must anticipate developing patterns in digital markets in order to remain ahead of
the curve and resolve any difficulties before they become serious ones. This entails monitoring
the horizon, recognizing and ranking trends, and investigating and analysing any potential

ramifications for customers and competitors.

It is imperative to modify competition rules and regulations in tandem with technology
improvements to guarantee the continued efficacy of competition policy in the digital age. This
entails examining the error-cost framework again, employing restorative therapies more
frequently, concentrating on damages to innovation and quality, and, in particular situations,

pursuing exploitative instances.

3! Digital Platforms and Antitrust, https://som.yale.edu/centers/thurman-arnold-project-at-yale/digital-platforms-
and-antitrust.
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Ex-Ante And Ex- Post Regulations

In the context of competition and regulation, the Latin phrases ex-ante and ex-post are used to

characterise the timing of regulatory acts.

Ex-ante describes activities carried out in advance of a circumstance or occurrence to avert
possible problems or establish standards for conduct in the future. Ex-ante measures, as used
in regulatory terminology, are laws, rules, or regulations implemented before the establishment
of a market or industry to direct its growth and guarantee fair competition. Ex-ante regulation
includes things like defining acceptable company practices, establishing safety standards, and

creating regulations for market access.

On the other hand, ex-post refers to activities done in response to an occurrence or circumstance
in order to resolve difficulties that have already surfaced or enforce already set standards. Ex-
post measures, as used in regulation, are fines, punishments, or actions taken following the
discovery of a rule or legal infraction. Examples of ex-post regulation include dismantling

monopolies and looking into and fining businesses for engaging in anticompetitive behavior.*?

Ex-post regulation focuses on resolving problems and enforcing laws after the fact, whereas
ex-ante regulation is more concerned with prevention and influencing the future. Both
strategies have benefits and drawbacks, and how they are applied will rely on the particular

circumstances and regulatory framework's objectives.

It is difficult to strike a balance in digital marketplaces between incentives for innovation and
worries about competition. Unchecked market dominance may impede competition and hurt
customers, even while innovation is essential for economic progress and consumer welfare.
Ex-ante and ex-post rules, together with more conventional competition law instruments, may
be used by regulators to achieve a balance between encouraging innovation and guaranteeing

fair competition.

Ex-ante rules, like those envisioned in the EU and India's Digital Markets Act (DMA), can

assist in resolving any competition issues before they arise. To prevent inhibiting innovation

32 Ex Ante Regulation and Competition in Digital Markets, OECD, https://www.oecd.org/daf/competition/ex-
ante-regulation-and-competition-in-digital-markets.htm.

33 In Praise of (Some) Ex Post Regulation: A Response to Professor Galle, University of Michigan Law School,
https://repository.law.umich.edu/cgi/viewcontent.cgi?article=2752&context=articles
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and causing regulatory uncertainty, these restrictions must be properly crafted.

Fair competition in digital marketplaces is also greatly aided by the use of conventional
competition law instruments like merger control and antitrust enforcement. To handle the
special qualities of digital marketplaces, such as network effects, data advantages, and multi-

sided platforms, these technologies would need to be modified.

In conclusion, maintaining fair competition in digital markets necessitates a multifaceted
strategy that combines ex-ante and ex-post regulations with more conventional competition
law tools, anticipates emerging trends, adjusts laws and regulations to technological
advancements, and strikes a balance between incentives for innovation and concerns about
competition. Ensuring equal opportunities for innovation and tackling cross-border

competition concerns need international collaboration and regulatory synchronization.

Examples of successful ex-ante regulations in digital markets:

By laying out the rules in advance, ex-ante laws in digital marketplaces seek to prevent
monopolies and market concentration. These rules are in effect in a number of international

jurisdictions, including China, Japan, Australia, and the European Union.

The Digital Markets Act (DMA) is a new set of ex-ante competition regulations in the European
Union that identify and control, in an ex-ante or pre-emptive manner, the behavior of the largest
online gatekeepers. Before any misuse of their gatekeeper status takes place, the DMA aims to
stop Big Tech companies from engaging in unfair commercial practices. After being assigned
the role of gatekeeper, companies must adhere to a stringent set of rules, such as permitting
third parties to interface with their services, facilitating the efficient transfer of user data,
granting users the freedom to select the apps and app stores of their choice, and not giving

preference to their own offerings over those of competitors.

Under the Competition and Consumer Act, Australia has customarily adhered to an ex-post
regulatory structure (CCA). Nonetheless, an ex-ante structure has been implemented under the
News Media and Digital Platforms Mandatory Bargaining Code (2021). This framework
categorises selected digital platform companies and services, places restrictions on digital

platforms that distribute Australian news material, and establishes sanctions for
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noncompliance.**

Under two proposed legislations, Japan has established ex-ante frameworks: the Guidelines on
Measures to be Taken by Specified Digital Platform Providers to Promote Mutual
Understanding in Transactional etc., 2021, and the Act on Improving Transparency and
Fairness of Digital Platforms, 2020. These laws impose responsibilities on major digital firms
for user disclosure of certain information and self-preferencing in the categorization of

advertisements on Specified Digital Platforms.

China has suggested utilising the Draft Classification Guidelines and Draft Responsibility to
establish ex-ante duties. Internet platforms are categorised according to these rules according
to features like online commerce, entertainment, information, etc., and noncompliance is

punishable by law.

To guarantee fair competition in digital marketplaces, the Committee for Digital Competition
Law (CDCL) in India has proposed ex-ante regulations in a draft Digital Competition Bill.
According to the CDCL, the digital market is unique compared to other industries because of
a few factors include economies of scale, customer preference for platforms with a huge user
base, and the competitive advantage derived from gathering massive amounts of data. Smaller
or younger firms find it more difficult to compete under the Competition Commission of India's
(CCI) present regulations, according to the CDCL, since they require a lot of time and
resources. Consequently, India may end up with a de novo Digital Competition Act that

includes ex-ante rules.®
Competition and Intellectual Property Dynamics in Digital Markets

The growing importance of the digital economy, which is a key area propelling economic
expansion, is seen in the increased attention that competition authorities provide to high-tech
and intellectual property-intensive companies. This eases long-standing conflicts between
intellectual property (IP) regulations and competitiveness. Because they shield inventors from
some types of competition and enable them to temporarily set prices above levels of

competition, intellectual property rights cast doubt on several conventional beliefs about the

34 Ex-ante Regulation in Digital Markets in India: Some Practical Considerations, By Gaurav S Ghosh
https://repository.iimb.ac.in/bitstream/2074/22056/1/WP_IIMB_683.pdf,
35Supra Note 13.
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advantages of competitive markets. But because competition law and policy foster the
innovation that intellectual property rights foster, this conflict appears more apparent than it is
genuine. In the end, the goals of both programs are to advance innovation, economic expansion,

and consumer welfare.3°

Intellectual property and competition in digital marketplaces have a complicated and
sophisticated connection. Copyrights and patents are examples of intellectual property rights
that encourage innovation by limiting competition and providing early investment subsidies.
However, single business dominance and even monopoly might result from the fundamental

structure of competition in marketplaces where intellectual property is prevalent.’’

Intellectual property rights and network effects can result in high entry barriers in digital
marketplaces, making it challenging for new players to challenge established players. This may
result in long-lasting market structures and make it more difficult for those enforcing
competition laws to demonstrate that a leading digital company has monopolistic power in a

particular industry.

To maintain the competitiveness and innovation of digital marketplaces, competition
legislation is essential. In addition to promoting consumer welfare, economic progress, and
innovation, it aims to combat anticompetitive activity, such as exclusionary or exploitative
tactics carried out by multisided platforms. There are several difficulties at the intersection of
intellectual property law and competition law, especially where those two fields overlap. Over
time, perspectives on how IP laws and competition interact have changed, from applying

formalistic norms to focusing on the impact of IP-related actions.*®
In digital marketplaces, some instances of intellectual property rights include:

1. Patents: To safeguard their technical advancements in online marketplaces, businesses

frequently apply for patents. Patents grant inventors temporary exclusivity, prohibiting

36 The Interface of Competition and Intellectual Law- Taking Stock and Identifying New Challenges, Pedro
Caro de Sousa, file:///C:/Users/spand/Downloads/SSRN-1d3279355.pdf.

37 Data, Innovation, And Potential Competition In Digital Markets — Looking Beyond Short-Term Price Effects
In Merger Analysis, https://www.ftc.gov/system/files/documents/public_statements/1321373/cpi-mcsweeny-
odea.pdf.

38 Antitrust and Intellectual Property: Unresolved Issues at the Heart of the New Economy, March 2, 2001, By
Robert Pitofsky, Former Chairman, https://www.ftc.gov/news-events/news/speeches/antitrust-intellectual-
property-unresolved-issues-heart-new-economy.
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third parties from using, producing, or commercializing the patented technology

without authorization.

2. Copyrights: To safeguard creative works like software, digital material, music, videos,
and other digital assets, copyright protection is essential in digital marketplaces.
Unauthorized use, distribution, and duplication of these works are prohibited under

copyrights.

3. Trademarks:_By safeguarding brand names, logos, and symbols, trademarks are
important in digital marketplaces. They assist businesses in setting themselves apart

from rivals and fostering consumer loyalty and brand awareness.

4. Trade Secrets: These are important intellectual property rights that safeguard private
information in digital marketplaces, including customer lists, algorithms, calculations,
and other sensitive data. Trade secrets are used by businesses to keep a competitive

edge and stop rivals from using them illegally.

5. Database Rights: In digital marketplaces, database rights safeguard the financial outlay
for building and sustaining databases. These rights guarantee that businesses may profit
from their data assets by preventing unauthorized extraction or repurposing of a

database's contents.

6. Software Patents: In digital marketplaces, where technology breakthroughs spur
competitiveness and innovation, patents about software inventions are essential.
Software patents shield proprietary functions, procedures, and algorithms created by

businesses in the digital realm.>

These instances highlight the many types of IP rights that are essential for safeguarding

inventions, original works of art, trademarks, and confidential data in online marketplaces.
Challenges faced by Competition and Intellectual Property rights in the digital market:

1. The entry Barriers: In digital markets, intellectual property rights may erect obstacles

to entry for new firms, stifling competition and stifling innovation.

3 Supra Note 36.
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10.

Market Dominance: Well-established platforms may achieve market dominance as a

result of strong intellectual property protection, which will lessen competition.

Innovation Incentives: Intellectual property laws offer incentives for innovation, but

overly protective measures can restrict consumer choice and discourage competition.

Network effects: Positive network effects have the potential to strengthen the
dominance of platforms with robust intellectual property rights, making it more difficult

for new players to enter the market.

Monopoly Concerns: Network effects coupled with intellectual property rights may

give rise to worries about monopolistic behaviour and anticompetitive behaviours.

Antitrust issues: Ensuring fair competition in digital marketplaces presents problems
for antitrust authorities as they strike a balance between competition legislation and

intellectual property protection.

Consumer Welfare: To safeguard consumer welfare and foster a competitive digital
environment, intellectual property rules must be harmonised with the principles of

competition.

The evolution of Approaches: Over time, the interaction between intellectual property
laws and competition has changed, with an emphasis on the outcomes of IP-related

activities.

Tensions and Conflicts: There may be conflicts between IP and competition rules as a
result of intellectual property rights' ability to refute conventional wisdom regarding

marketplaces that are competitive.

Innovation Policies Are Necessary: It need a sophisticated strategy to ensure a
competitive digital single market that encourages innovation and forbids

anticompetitive behaviour made possible by intellectual property rights.

In addition to posing issues due to the possibility of market domination and less competition

in digital platforms, intellectual property rules may promote competition by stimulating

Page: 4396



Indian Journal of Law and Legal Research Volume VI Issue III | ISSN: 2582-8878

innovation. For there to be a vibrant and competitive digital economy, intellectual property

rights protection and fair competition must be balanced.
Conclusion

Big Tech companies' research of digital monopolies brings to light important issues about
innovation, customer choice, competition, and market dominance. Network effects, data
control, ecosystem lock-in, and other characteristics of digital monopolies make them

dangerous for competition, innovation, data privacy, security, and social influence.

Global jurisdictional concerns, innovation against regulation, and dynamic markets
necessitating adaptable and flexible regulatory frameworks are some examples of regulatory
problems. Legislative changes, ex-ante competition legislation, and antitrust lawsuits are

examples of regulatory solutions that have been suggested to solve these issues.

With the adoption of the Digital Markets Act (DMA), which places ex-ante responsibilities on
major digital platforms to stop anti-competitive behavior and advance fair competition, the
European Union has adopted a proactive strategy for regulating the digital markets. Big digital
businesses, meanwhile, have voiced worries that ex-ante laws might hinder innovation by
placing onerous restrictions on digital companies, which could have unexpected consequences

like higher pricing and less choices for consumers.*

International forums such as the International Competition Network (ICN) can adopt uniform
legal stages, technological criteria, and interpretations for future digital competition legislation,
ensuring a cogent approach to competition in digital marketplaces. To ensure uniformity across
countries, an international monitoring committee under the ICN can assess how well

competition laws and policies are being implemented in digital marketplaces.

Innovative regulatory strategies can aid in addressing entry barriers and competitiveness issues
in digital markets. Examples of these strategies include algorithmic transparency measures,
data portability laws, and interoperability standards. In the digital economy, these regulatory

strategies can support innovation, fair competition, and consumer welfare.

40 Supra Note 12.
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To summarise up, fair competition and innovation in the digital economy depend heavily on
the interaction between competition law and digital marketplaces. The problems faced by giant
digital enterprises require international coordination and collaboration, creative methods to
regulation, and proactive regulatory actions in order to create a fair playing field for innovation

in digital marketplaces.*!

4! Supra Note 13.

Page: 4398



