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ABSTRACT

The rigid application of the age of majority in Indian criminal law, has
created an unjust "cliff edge" of culpability that is misaligned with the
foundational principle of mens rea. Current legal fiction, which presumes all
individuals under 18 are incapable of forming criminal intent (doli incapax),
is psychologically and neurologically outdated - rendering the binary
distinction between "child" and "adult" untenable for justice. This paper
explores how the law can be truly rehabilitative towards juveniles.

Mens rea or the guilty mind is the corner stone of criminal justice. It is the principle that
distinguishes a criminal act from a mere accident or a natural event'. The philosophical and
moral foundation of this principle comes from affording justification to the punishment
awarded to offenders. Criminal punishment is a profound exercise of state power involving —
in no soft terms — the deliberate infliction of suffering, justified only by its deservedness®. In
alignment with the fundamental principles of personal autonomy and free will, a person
deserves punishment not simply because they caused harm, but because they chose and
intended to cause such harm?. This ties back to the Latin maxim of Actus Non Facit Reum Nisi
Mens Sit Rea* which translates to “an act does not make a person guilty unless the mind is also

guilty” encapsulating the morally neutral nature of a physical act® when it Is not accompanied
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by guilty intent®. A person or an offender can therefore only be held accountable for his
conscious choices. Further, mens rea allows a differentiation between crimes so that they can
be graded by way of their seriousness. This hierarchy of mens rea — from intention to
knowledge to recklessness to negligence — creates a ladder of culpability. Punishments imposed
are therefore more likely to be proportional to the harm caused, as well as to the offender’s
level of moral blameworthiness’. An intentional killing is therefore punished more severely

than a reckless one, which is subsequently punished more severely than a negligent one.

In its capacity as a practical safeguard, the principle of mens rea plays the imperative role of
protecting the morally innocent from arbitrary convictions. In the realm of juvenile criminality,
this doctrine of mens rea manifests itself in the presumption of doli incapax — a term that means
“incapable of wrongdoing™8. Whether this is a defence that should unequivocally apply to all

those not defined as “adults” as under the criminal law has been a matter of continuous debate.

The concept of age of majority is one that has evolved over a long period of time, from initially
being focussed on solely property law to then expanding to include other responsibilities and
rights such as voting and contracting’. The age of 18 was selected as the age of majority in
many countries during the mid-20" century in several legal jurisdictions, including India,
largely because it was a reasonable compromise between the traditional age of 21 and the need
to recognize increasing numbers of educated young people with the maturity and experience to
make informed decisions about their lives'?. Further, such age seemed to align with the broader
concept of a transition from adolescence into adulthood. Perhaps it is pertinent to consider that
such transition is a largely gradual process, and its markers must therefore adapt contextually.
That is to say, there may be a varied amount of coexisting definitions of “adult” and the concept

of majority with respect to areas of contracting, voting, marriage, consent and criminal liability.
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By theorizing that a man is an adult for all these different purposes when he turns 18, we take
a wanton view on the age of majority and give adulthood this vague barrier of an arbitrary age
— whose decision is not sufficiently contextualized. The present jurisprudence on this matter,
that is, the Juvenile Justice Act'! finds its foundational roots in the Sheela Barse'? case. The
case was a landmark judgement to afford juveniles the protection of the law, but it is the opinion
of the author that the resulting legislation has swung the pendulum a bit too far. The current
governing statute seems to divide offenders into a clean binary on the basis of age - a person is
either a "child" (under 18, protected by the Juvenile Justice Act) or an "adult" (fully culpable).
That a seventeen-year-old could receive a measly sentence of three years in a correctional
facility while an eighteen-year-old receives life imprisonment or the death sentence for the
commission of the same crime is a stark cliff edge that has no place in modern nuanced criminal

jurisprudence.

What connection exists between the legal fiction of the age of majority and the principle of
mens rea? Does one only develop the emotional capacity of guilt and the cognitive morality of

differentiation between rights and wrongs when he reaches this prescribed age of adulthood?!?

The rigid chronological marker of adulthood hinders the justice system from acknowledging
the spectrum of adolescent development and the basic psychological premise that cognitive
maturity, moral reasoning, and the capacity for impulse control, the very faculties necessary
for culpability or mens rea, develop along a continuum!“. The primary brain region responsible
for what we call "judgment" is the prefrontal cortex which governs all the executive functions
of liability as mentioned above. While the brain does continue to mature into the mid — 20s
(which further raises doubt on criminal culpability being set at 18), the most significant
functional development of the pre frontal cortex occurs during early and mid-adolescence
periods, that is between 10 and 16 years of age!>. A 16 or 17-year-old therefore, from a

neurocognitive standpoint, possesses the same fundamental hardware as an “adult” and is fully
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capable of understanding the consequences of their actions, distinguish right from wrong, and

make deliberate choices.

The Theory of Mind is the landmark achievement of understanding that others have their own
thoughts, beliefs and intentions which may differ from one’s own!®. By the ages of 4 or 5, an
individual is able to understand that hitting someone causes them pain or that stealing a toy
deprives another of it. This understanding forms the basis of being cognizant of the
consequences of one’s actions which is a crucial component of mens rea. Further, by the age
of 3-5, children clearly understand the concept of rules and the difference between what is
“right” and what is “wrong” in a concrete sense!’. Although the philosophical explanations of
a similar root may not make sense to them, they understand that an act is “forbidden” and that

it will elicit a negative response.

Piaget posits that children between the ages of 7 and 12 attain the stage of Operational Thought
where they develop logical thinking!8. They can understand cause and effect in a more
sophisticated way and further they move away from a morality of constraint!® and a belief that
rules are absolute to a morality of cooperation, understanding that rules can be changed in

context to intent,

Lawrence Kohlberg’s stages of moral development?! says that by early adolescence (typically
by ages 13 — 15), most persons have consolidated their place at the “Conventional Level” of
moral reasoning characterized by an understanding of and conformity to societal laws and
norms?2, This implies that an average 15-year-old understands the concept of law and its role

in maintaining social order. The cognitive capacity for this level of moral understanding is
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firmly in place well before the age of 182,

Psychologically, therefore, the use of the age of majority (18 years old) as the determinant of
full criminal culpability is outdated legal fiction. The legislative system with these gaps, seems
to be begging for a nuanced system of determination of majority and adulthood situated in

evidence and relevant to its field.
With regards to criminal legislature, the amendments to this tune are rather straightforward.

In the present legislature of the Juvenile Justice Act, the doctrine of doli incapax is used as an
unbreakable shield and as an explanation to reduce sentencing. On the first count, Section 8324
encompassing the doctrine is often mechanically applied to cases on the ground as a complete
defence. In AK v. State of Maharashtra?, the Court directly quashed an FIR registered against
a 9-year-old boy without any analysis on the mental capacity of the child during the commission
of the crime, simply citing Section 83 an absolute explanation to the child being “incapable of
evil”. Further, the facts of Sainath Minj v. State of Chhattisgarh?® demonstrated that the police
were presumed to be exempt from filing charge sheets against the criminals because they were
between the ages of 10 and 11. In addition to failing to consider the impact of doli incapax in
this particular situation, the Court went one step further and declined to get involved, arguing
that Section 83 would justify the police's inaction. In Shiv Kumar v. State of Jammu and
Kashmir?’, the benefits of Section 83 afforded to a 5-year-old was blindly extended to be
applied to a 12-year-old in a completely different case with no other considerations. On the
second count, in the Indian context, even when a conviction is obtained in Court, individuals
termed “children” derive the benefit of Section 83 through its citing as a ground to reduce
sentences to convicted offenders. In the case Kakoo v. State of H.P.?® the Court cites Section
83 as grounds to reduce the sentence of the already convicted offenders — who were at the time
thirteen years of age (out of the scope of Section 83) betraying the clear distinction that the

criminal justice system makes between the trial and sentencing stages.
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This legal loophole can be remedied with a two-pronged approach — a philosophical shift from
a one size fits all approach (for the trial stage) and fair punishment through structured
sentencing (for the sentencing stage)?®. The current doctrine of doli incapax which grants
absolute immunity, is a rigid philosophy of common law because it operates primarily on an
irrebuttable presumption that ignores the reality of varying cognitive development®°. The
modern approach would be to adopt a rebuttable presumption of incapacity for children over
the age of 143!, This would mean that for crimes committed by individuals falling within this
age range, the State would have the opportunity to present evidence — such as psychological
evaluations or the circumstances of the commission of the crime itself*? — to show that the
young offender possessed enough mental capacity to understand the nature and consequences
of their conduct®3. Countries like Australia and England follow this rebuttable presumption for
incapacity** for offenders aged between 10 and 14 years. Such offenders are assumed to be
innocent, but the Prosecution is given the chance to prove otherwise beyond doubt. The age of
14 is further in alignment with the recommendations of The UN Committee on the Rights of

the Child*.

It is crucial to establish a reformed sentencing framework to ensure that this increased
accountability does not lead to unintentional disproportionate sentencing®. A major flaw in the

current Indian criminal justice system is the sweeping judicial sentencing often leading to
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inconsistencies and perceived injustices. The structured sentencing guidelines, the framework
of which has been laid down by the Malimath Committee of 2003%’, recommends the
categorization of crimes strictly by severity, providing a clearer range of punishments helping
judges impose sentences that are both proportional and consistent®®. It is also important that the
system move beyond the binary of incarceration or release. In the Bhartiya Nyaya Sanhitha of
2023 community service has been introduced as a punishment®®. A wider range of options,
including rehabilitation programs, counselling, and restorative justice processes could help
impose commensurate punishments on offenders ages 14-18*. Further, this shift in legal
mindset encourages early recognition and rehabilitation of deviant criminal behaviours in

juveniles which allows for better support in their holistic development.

These recommendations, in practise, would work interdependently where a reduction in the
age of liability itself is balanced out by a robust implantation system*!. Such reform, though
bold, is necessary for the criminal justice system to keep up with the times. With the advent of
accessibility of digital media and psychological evidence suggesting dissent against the rigid
“cliff-edge” system of determination of culpability*?, it becomes important to explore
reorientations of the criminal law — in both its trial and sentencing stages — in order to

successfully upkeep the objective of effective rehabilitation of young offenders.
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