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ABSTRACT 

The constitutional recognition of LGBTQA+ rights in India represents a 
significant development in the evolution of constitutional democracy, 
equality jurisprudence, and the protection of fundamental rights. For many 
years, individuals belonging to sexual and gender minority communities 
faced discrimination, exclusion, and criminalisation under legal and social 
structures that failed to acknowledge their constitutional rights. The 
transformative judgment in Navtej Singh Johar v. Union of India marked a 
turning point by decriminalising consensual same-sex relationships and 
reaffirming the constitutional guarantees of equality, non-discrimination, 
dignity, privacy, and personal liberty enshrined under Articles 14, 15, 19, 
and 21 of the Constitution of India. The decision reinforced the concept of 
constitutional morality as a guiding principle for protecting minority rights 
against majoritarian social norms. This study critically examines the 
constitutional foundations of LGBTQA+ rights in India through an analysis 
of landmark judicial decisions, constitutional provisions, and evolving 
human rights principles. It explores the role of the judiciary in interpreting 
the Constitution as a living document capable of responding to changing 
social realities and advancing inclusivity. The paper evaluates the 
contribution of constitutional doctrines such as equality, dignity, privacy, 
and transformative constitutionalism in securing legal recognition for 
LGBTQA+ individuals. It further analyses the continuing constitutional 
challenges relating to marriage equality, family rights, employment 
protection, and access to social welfare benefits. The study argues that while 
judicial interventions have significantly expanded the scope of constitutional 
protections, the effective realisation of substantive equality requires 
comprehensive legislative reforms and greater institutional commitment to 
constitutional values. The paper concludes that the journey towards 
inclusivity and equality for LGBTQA+ persons is fundamentally a 
constitutional project aimed at ensuring justice, dignity, and equal citizenship 
for all individuals. 

Keywords: Constitutional Law, LGBTQA+ Rights, Equality, Constitutional 
Morality, Transformative Constitutionalism, Fundamental Rights, Article 
14, Article 15, Article 19, Article 21. 
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1. Introduction 

The recognition of LGBTQA+ rights in India represents one of the most significant 

developments in contemporary constitutional jurisprudence. The Indian Constitution, founded 

upon the principles of equality, liberty, dignity, and justice, seeks to protect the rights of all 

individuals irrespective of their identity or social status. However, for several decades, sexual 

and gender minorities remained excluded from the full enjoyment of constitutional guarantees 

due to legal, social, and institutional barriers. The criminalisation of consensual same-sex 

relationships under Section 377 of the Indian Penal Code, 1860, exemplified the tension 

between constitutional values and discriminatory legal frameworks inherited from the colonial 

era. The constitutional discourse surrounding LGBTQA+ rights gained prominence through a 

series of landmark judicial decisions that progressively expanded the scope of fundamental 

rights. In Naz Foundation v. Government of NCT of Delhi, the Delhi High Court recognised 

that criminalisation of consensual same-sex conduct violated the constitutional guarantees of 

equality, non-discrimination, dignity, and privacy. Although this decision was subsequently 

reversed in Suresh Kumar Koushal v. Naz Foundation, the judgment generated widespread 

constitutional debate regarding minority rights, constitutional morality, and the role of the 

judiciary in protecting vulnerable groups. 

A transformative shift occurred with the Supreme Court's decision in Navtej Singh Johar v. 

Union of India (2018), wherein Section 377 was read down to decriminalise consensual same-

sex relationships among adults. The Court reaffirmed that sexual orientation constitutes an 

intrinsic aspect of individual identity and that the Constitution protects the dignity, autonomy, 

and privacy of every individual. The judgment emphasised that constitutional morality must 

prevail over social morality and that fundamental rights cannot be denied on the basis of 

popular opinion or majoritarian values. The constitutional foundation of LGBTQA+ rights is 

primarily derived from Articles 14, 15, 19, and 21 of the Constitution of India. Article 14 

guarantees equality before the law and equal protection of the laws, while Article 15 prohibits 

discrimination and has been judicially interpreted to encompass sexual orientation and gender 

identity. Article 19 safeguards individual expression and personal freedoms, and Article 21 

protects the rights to life, dignity, privacy, and personal autonomy. Together, these provisions 

have enabled the judiciary to develop a progressive constitutional framework for the protection 

of LGBTQA+ persons. Despite the significant advancement achieved through judicial 

intervention, several constitutional and legal challenges remain unresolved. Issues relating to 
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marriage equality, adoption rights, inheritance, employment discrimination, healthcare access, 

and social welfare continue to raise important questions regarding the realization of substantive 

equality. The distinction between formal recognition and actual inclusion highlights the need 

for comprehensive legislative reforms and effective policy measures to complement 

constitutional protections. 

This study critically examines the constitutional dimensions of LGBTQA+ rights in India by 

analysing the evolution of judicial interpretation, the application of constitutional principles, 

and the continuing challenges in achieving substantive equality. The research further evaluates 

the role of constitutional morality, transformative constitutionalism, and human rights 

principles in shaping an inclusive legal framework. It argues that while decriminalisation 

marked a historic constitutional milestone, the realization of genuine equality requires 

sustained judicial commitment, legislative action, and societal acceptance to ensure that the 

constitutional promise of dignity and equal citizenship extends to all individuals regardless of 

sexual orientation or gender identity. 

2. Historical Evolution of LGBTQA+ Rights in India 

The constitutional development of LGBTQA+ rights in India is deeply influenced by the 

historical evolution of societal and legal attitudes toward sexual orientation and gender identity. 

Prior to colonial rule, Indian society exhibited diverse understandings of gender and sexuality. 

Ancient religious texts, literature, and cultural traditions reflected the existence of non-binary 

gender identities and same-sex relationships. Concepts such as Tritiya Prakriti (third gender) 

found recognition in classical texts, while figures such as Shikhandi in the Mahabharata and 

the Ardhanarishvara form of Shiva symbolized gender fluidity and diversity. Although 

historical acceptance varied across regions and communities, pre-colonial India generally 

lacked a comprehensive legal framework criminalising same-sex relationships. 

A significant transformation occurred during British colonial rule with the enactment of 

Section 377 of the Indian Penal Code, 1860. Influenced by Victorian morality and English 

criminal law, the provision criminalised “carnal intercourse against the order of nature” and 

became the principal legal instrument used to regulate and stigmatise non-heteronormative 

identities. The provision reflected colonial notions of morality rather than indigenous social 

traditions and contributed to the institutionalisation of discrimination against sexual minorities. 

Beyond criminal liability, Section 377 reinforced social prejudice, exclusion, and 
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marginalisation, creating barriers to equal participation in public life. 

Following independence, India retained much of its colonial legal framework, including 

Section 377. Although the Constitution of India guaranteed equality, liberty, dignity, and non-

discrimination through Articles 14, 15, 19, and 21, issues relating to sexual orientation and 

gender identity remained largely absent from constitutional discourse for several decades. 

Consequently, LGBTQA+ individuals continued to experience legal uncertainty, social stigma, 

and discrimination in areas such as employment, education, healthcare, and housing. 

The emergence of constitutional challenges to Section 377 marked a turning point in the legal 

recognition of LGBTQA+ rights. Through a series of landmark judicial decisions, Indian courts 

gradually expanded the scope of fundamental rights to include protections based on sexual 

orientation and gender identity. This constitutional journey culminated in the recognition that 

equality, dignity, privacy, and personal autonomy are essential components of citizenship and 

must be guaranteed to all individuals irrespective of their sexual orientation or gender identity. 

The historical trajectory from pre-colonial recognition to colonial criminalisation and 

subsequent constitutional transformation demonstrates the evolving relationship between law, 

society, and individual rights. It provides the foundation for understanding contemporary 

constitutional debates surrounding LGBTQA+ rights and the continuing pursuit of substantive 

equality in India. 

3. Objectives of the Study 

The primary objective of this study is to critically examine the constitutional framework 

governing LGBTQA+ rights in India and to evaluate the role of constitutional principles in 

advancing equality, dignity, and inclusivity for sexual and gender minorities. The specific 

objectives are: 

a) To analyse the constitutional provisions underpinning the protection of LGBTQA+ 

rights, with particular reference to Articles 14, 15, 19, and 21 of the Constitution of 

India. 

b) To examine the evolution of constitutional jurisprudence relating to sexual 

orientation and gender identity through landmark judicial decisions, including NALSA 
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v. Union of India (2014), Justice K.S. Puttaswamy v. Union of India (2017), and Navtej 

Singh Johar v. Union of India (2018). 

c) To evaluate the role of constitutional doctrines such as equality, dignity, privacy, 

personal autonomy, constitutional morality, and transformative constitutionalism in the 

recognition and protection of LGBTQA+ rights. 

d) To assess the contribution of judicial review and constitutional interpretation in 

expanding the scope of fundamental rights for sexual and gender minorities in India. 

e) To examine the adequacy of the existing constitutional and legal framework in 

addressing contemporary issues relating to marriage equality, family rights, 

employment protection, and non-discrimination. 

f) To analyse the influence of international human rights principles and comparative 

constitutional approaches on the development of LGBTQA+ rights jurisprudence in 

India. 

g) To identify the constitutional and legislative challenges that continue to hinder the 

realization of substantive equality and equal citizenship for LGBTQA+ individuals. 

h) To propose constitutional and legal measures aimed at strengthening the protection 

of LGBTQA+ rights and ensuring the effective implementation of the constitutional 

values of equality, dignity, liberty, and justice. 

4. Evolution Of Constitutional Interpretation and Legal Framework of LGBTQA+ 

Rights in India 

Constitutional Foundations of LGBTQA+ Rights 

The Constitution of India does not expressly mention sexual orientation or gender identity. 

Nevertheless, the broad language of the Fundamental Rights chapter has enabled the judiciary 

to extend constitutional protection to LGBTQA+ individuals through progressive 

interpretation. Constitutional guarantees relating to equality, non-discrimination, freedom of 

expression, dignity, privacy, and personal liberty have formed the basis of contemporary 

LGBTQA+ rights jurisprudence. The Supreme Court has increasingly adopted a transformative 
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constitutional approach, recognising that constitutional rights must evolve in response to 

changing social realities and the need to protect vulnerable minorities. 

Judicial Evolution of LGBTQA+ Rights 

Naz Foundation v. Government of NCT of Delhi (2009) 

A significant milestone in the constitutional recognition of LGBTQA+ rights was the decision 

of the Delhi High Court in Naz Foundation v. Government of NCT of Delhi1. It was the first 

major constitutional challenge to Section 377 of the Indian Penal Code, 1860, which 

criminalised “carnal intercourse against the order of nature.” The petitioner, Naz Foundation, 

a non-governmental organisation working in the field of HIV/AIDS prevention and sexual 

health, approached the Delhi High Court contending that Section 377 adversely affected its 

efforts to provide healthcare and awareness programmes to men who have sex with men 

(MSM) and other sexual minorities. The organisation argued that the fear of criminal 

prosecution discouraged individuals from accessing medical services and openly discussing 

issues relating to sexual health. 

The petition challenged the constitutional validity of Section 377 on the ground that it violated 

the fundamental rights guaranteed under Articles 14, 15, and 21 of the Constitution. Naz 

Foundation contended that the provision criminalised consensual sexual relations between 

adults in private and unfairly targeted homosexual individuals, thereby subjecting them to 

discrimination, harassment, social stigma, and exclusion. The Government initially opposed 

the petition, arguing that the provision served public morality and reflected societal values. 

However, the Delhi High Court examined whether criminalisation of consensual same-sex 

relations could be justified within the framework of constitutional rights. After analysing 

constitutional principles of equality, dignity, privacy, and non-discrimination, the Court held 

that Section 377, insofar as it criminalised consensual sexual acts between adults in private, 

was unconstitutional. The Court found that the provision violated Article 14 by creating an 

arbitrary classification, infringed Article 15 by enabling discrimination based on sexual 

orientation, and violated Article 21 by interfering with dignity and personal autonomy. The 

judgment emphasised that constitutional morality must prevail over social morality and that 

the Constitution protects the rights of minorities irrespective of popular opinion. Consequently, 

 
1 160 (2009) DLT 277. 
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Section 377 was read down to exclude consensual same-sex relations between adults while 

continuing to apply to non-consensual acts and offences involving minors. 

Suresh Kumar Koushal v. Naz Foundation (2013) 

The Supreme Court subsequently reversed the decision in Suresh Kumar Koushal v. Naz 

Foundation2, restoring the constitutional validity of Section 377 of the Indian Penal Code. The 

Court observed that the affected community constituted a “minuscule minority” and held that 

legislative intervention, rather than judicial action, was the appropriate mechanism for reform. 

The judgment attracted significant criticism for its restrictive interpretation of fundamental 

rights and its failure to adequately protect sexual minorities. 

National Legal Services Authority (NALSA) v. Union of India (2014) 

The Supreme Court's decision in National Legal Services Authority v. Union of India3 marked 

a historic milestone in the constitutional recognition of transgender rights in India. The Court 

held that transgender persons, including hijras and eunuchs, are entitled to recognition as a 

“third gender” and are entitled to the protection of fundamental rights guaranteed under Part 

III of the Constitution. The judgment recognised that gender identity forms an integral part of 

personal autonomy, dignity, and self-expression. The Court further affirmed the right of 

transgender persons to self-identify their gender as male, female, or third gender without being 

compelled to undergo Sex Reassignment Surgery. Recognising the social and economic 

marginalisation faced by the transgender community, the Court directed the Central and State 

Governments to treat transgender persons as socially and educationally backward classes and 

extend reservations in educational institutions and public employment. The judgment also 

called for welfare measures, healthcare facilities, public awareness programmes, and legal 

protections aimed at eliminating discrimination, stigma, and social exclusion. The decision laid 

the constitutional foundation for the recognition of transgender rights and significantly 

advanced the principles of equality, dignity, and inclusiveness. 

Justice K.S. Puttaswamy v. Union of India (2017) 

In Justice K.S. Puttaswamy v. Union of India4, the decision occupies a central position in Indian 

 
2 (2014) 1 SCC 1. 
3 (2014) 5 SCC 438 
4 (2017) 10 SCC 1. 
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constitutional jurisprudence as it authoritatively recognised the right to privacy as a 

fundamental right under the Constitution. The case originated from challenges to the Aadhaar 

programme, which involved the collection of biometric and demographic information from 

individuals. Before addressing the specific issues relating to Aadhaar, the Supreme Court 

considered a larger constitutional question: whether the Constitution of India guarantees a 

fundamental right to privacy. Given the significance of this issue, a nine-judge Constitution 

Bench was constituted to determine the matter. 

The Court unanimously held that privacy is a constitutionally protected fundamental right. 

Rejecting earlier decisions that denied the existence of such a right, the Court observed that 

privacy is inherent in the guarantees of life and personal liberty under Article 21 and is also 

closely connected with the freedoms guaranteed under Part III of the Constitution. The 

judgment emphasised that fundamental rights are not isolated provisions but form an integrated 

scheme aimed at protecting human dignity and individual freedom. 

A significant aspect of the judgment is its understanding of privacy as a multidimensional 

concept. The Court rejected a narrow interpretation that confined privacy merely to secrecy or 

physical space. Instead, it recognised privacy as encompassing bodily integrity, personal 

autonomy, decisional freedom, informational control, and the ability of individuals to develop 

their personality without unnecessary state interference. Privacy was thus viewed as an 

essential condition for the meaningful exercise of liberty and dignity. The Court also examined 

the relationship between privacy and equality. It is observed that privacy protects minority 

interests and prevents the State from imposing uniform social standards upon diverse groups. 

Constitutional rights were described as safeguards against majoritarian impulses, ensuring that 

individuals can preserve their identity and personal choices irrespective of prevailing social 

attitudes. This understanding reflects the Constitution's commitment to pluralism, diversity, 

and individual freedom.While recognising privacy as a fundamental right, the Court clarified 

that the right is not absolute. Any restriction upon privacy must satisfy constitutional 

requirements of legality, legitimate state purpose, necessity, and proportionality. State action 

affecting privacy must therefore be authorised by law, pursue a legitimate objective, and adopt 

measures that are proportionate to the intended purpose. This framework established an 

important constitutional standard for evaluating governmental interference with individual 

freedoms. 
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 Navtej Singh Johar v. Union of India (2018) 

The landmark judgment in Navtej Singh Johar v. Union of India5 is one of the most significant 

constitutional decisions in contemporary Indian jurisprudence and represents a transformative 

moment in the recognition of LGBTQA+ rights. The case challenged the constitutional validity 

of Section 377 of the Indian Penal Code, 1860, a colonial-era provision that criminalised 

“carnal intercourse against the order of nature.” Although the provision was broadly worded, 

it was frequently used to target and stigmatise individuals belonging to the LGBTQA+ 

community. The continued existence of Section 377 created an environment of fear, 

discrimination, social exclusion, and legal vulnerability for sexual minorities, preventing them 

from fully exercising their constitutional rights. Following the Supreme Court’s decision in 

Suresh Kumar Koushal v. Naz Foundation (2013), which upheld the validity of Section 377, 

several petitioners, including renowned dancer Navtej Singh Johar, approached the Supreme 

Court seeking recognition of their rights to equality, dignity, privacy, and personal liberty under 

the Constitution of India. 

An important development in the constitutional protection of LGBTQA+ rights occurred in S. 

Sushma v. Commissioner of Police6, where the Madras High Court adopted a rights-based and 

socially transformative approach towards the protection of sexual minorities. The case involved 

a same-sex couple who sought protection from harassment and coercive actions initiated by 

their families due to their sexual orientation. Recognising that constitutional guarantees cannot 

be effectively realised in an environment of social hostility and discrimination, the Court 

expanded the scope of its inquiry beyond the immediate dispute and addressed the broader 

challenges faced by the LGBTQA+ community. Justice N. Anand Venkatesh acknowledged 

the existence of widespread social prejudice and ignorance regarding sexual orientation and 

gender identity. In a remarkable departure from conventional judicial practice, the learned 

Judge voluntarily underwent counselling and sensitisation sessions conducted by professionals 

and members of the LGBTQA+ community to better understand their lived experiences.  

In Arunkumar v. Inspector General of Registration7, the Madras High Court addressed the issue 

of whether a marriage between a cisgender man and a transgender woman could be recognised 

under the Hindu Marriage Act, 1955. The marriage registration authorities had refused to 

 
5 (2018) 10 SCC 1. 
6 2021 SCC OnLine Mad 2096 
7 2019 SCC OnLine Mad 8779 
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register the marriage on the ground that the bride was a transgender woman. Justice G.R. 

Swaminathan held that the term “bride” under Section 5 of the Hindu Marriage Act must be 

interpreted in an inclusive manner to include a transgender woman who identifies herself as 

female. Consequently, the Court declared the marriage valid and directed the authorities to 

register it. The judgment affirmed the principles of dignity, equality, and gender self-

identification recognised by the Supreme Court and represented an important step towards the 

legal recognition of transgender persons within family law. The Court memorably observed 

that recognising such marriages was not creating new rights but merely acknowledging existing 

constitutional guarantees. 

In Shereena Hakkim v. State8, the Kerala High Court dealt with a petition filed by the parents 

of a 23-year-old queer woman who was residing with her transgender partner. The parents 

sought directions to place their daughter under State custody and subject her to psychological 

evaluation with the objective of altering her sexual orientation. The Court rejected the plea, 

holding that the petitioner was a major and fully capable of making independent decisions 

regarding her personal life and relationships. The Division Bench observed that sexual 

orientation is an innate and inseparable aspect of an individual's identity and cannot be treated 

as a disorder requiring correction or medical intervention. Upholding the petitioner's right to 

choose her partner and live according to her wishes, the Court reaffirmed the constitutional 

principles of dignity, privacy, autonomy, and personal liberty under Article 21. The judgment 

represents an important affirmation of the right of LGBTQA+ individuals to make personal 

choices free from family pressure, societal prejudice, or coercive attempts to change their 

identity. 

5. Constitutional Framework for the Protection of LGBTQA+ Rights 

Article 14: Right to Equality 

Article 14 guarantees equality before the law and equal protection of the laws. The provision 

serves as the constitutional foundation for challenging discriminatory treatment based on 

sexual orientation and gender identity. In Navtej Singh Johar, the Supreme Court held that 

Section 377 was arbitrary and discriminatory because it unjustifiably targeted LGBTQA+ 

 
8 2024 SCC OnLine Ker 3203 
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individuals, thereby violating Article 14. 

Article 15: Prohibition of Discrimination 

Article 15 prohibits discrimination on grounds of religion, race, caste, sex, or place of birth. 

Through judicial interpretation, the expression “sex” has been expanded to include sexual 

orientation and gender identity. The Supreme Court in NALSA and Navtej Singh Johar 

recognised that discrimination against LGBTQA+ individuals constitutes a form of sex-based 

discrimination prohibited by the Constitution. 

Article 19(1)(a): Freedom of Speech and Expression 

Article 19(1)(a) guarantees freedom of speech and expression. This right extends beyond verbal 

communication to include the expression of personal identity, gender, and sexuality. The 

Supreme Court has recognised that the freedom to express one's sexual orientation and gender 

identity forms an essential component of individual autonomy and self-determination. 

Article 21: Right to Life and Personal Liberty 

Article 21 has emerged as the most significant constitutional provision protecting LGBTQA+ 

rights. Judicial interpretation has expanded its scope to include dignity, privacy, autonomy, 

identity, and the freedom to make intimate personal choices. The decisions in Puttaswamy and 

Navtej Singh Johar firmly established that state interference in consensual adult relationships 

violates the constitutional guarantees of liberty and human dignity. 

6. Legislative Framework and Statutory Recognition of LGBTQA+ Rights 

While judicial decisions have significantly expanded constitutional protections for LGBTQA+ 

individuals, legislative recognition remains limited. The existing statutory framework provides 

partial protection to transgender persons and indirectly accommodates certain aspects of gender 

identity, yet comprehensive anti-discrimination and family rights legislation remains absent. 

The most significant legislative development is the Transgender Persons (Protection of 

Rights) Act, 2019, enacted following the Supreme Court's decision in National Legal Services 

Authority v. Union of India (2014). The Act prohibits discrimination against transgender 

persons in areas such as education, employment, healthcare, access to public services, and 
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housing. It also obligates governments to formulate welfare measures and promote social 

inclusion. However, the Act has been criticised for requiring certification procedures for legal 

recognition of gender identity, which some scholars argue is inconsistent with the principle of 

self-identification recognised by the Supreme Court in NALSA. Despite these criticisms, the 

legislation represents the first comprehensive statutory attempt to protect the rights of 

transgender persons in India9. 

The General Clauses Act, 1897 also assumes significance in the interpretation of gender-

related rights. Section 13 provides that words importing the masculine gender shall be taken to 

include females unless a contrary intention appears. Modern constitutional interpretation, 

particularly after NALSA, has encouraged a broader and more inclusive understanding of 

statutory language. Although the Act does not expressly recognise transgender identities, its 

interpretative provisions have facilitated a more inclusive reading of legislation consistent with 

constitutional principles of equality and non-discrimination10. 

The Hindu Marriage Act, 1955 occupies an important position in discussions relating to 

gender identity and family rights11. The Act prescribes the conditions for a valid Hindu 

marriage but does not expressly address transgender persons or same-sex marriages. Following 

judicial recognition of gender self-identification, transgender individuals who are legally 

recognised in their self-identified gender may seek protection of certain matrimonial rights 

under existing legal frameworks. However, Indian marriage laws continue to be largely 

structured around a binary understanding of gender, and same-sex marriages have not yet 

received legislative recognition. Consequently, significant legal uncertainties remain regarding 

marriage equality and related family rights. 

The Citizenship Act, 1955 does not impose any requirement relating to sexual orientation or 

gender identity for acquiring or retaining Indian citizenship12. The Act applies equally to all 

citizens irrespective of their gender identity or sexual orientation. Administrative reforms have 

also facilitated the recognition of transgender persons in official documentation, including 

voter registration and identity records, thereby promoting greater inclusion within public 

institutions. 

 
9 Ministry of Law and Justice, The Transgender Persons (Protection of Rights) Rules, 2020. 
10 General Clauses Act, No. 10 of 1897, s. 13. 
11 Hindu Marriage Act, No. 25 of 1955, India Code (1955). 
12 Citizenship Act, No. 57 of 1955, India Code (1955). 
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The Hindu Adoptions and Maintenance Act, 1956 and the Juvenile Justice (Care and 

Protection of Children) Act, 2015, are relevant in the context of adoption rights. The Juvenile 

Justice Act expanded the legal framework for adoption beyond religious boundaries, permitting 

eligible individuals to adopt irrespective of religion. However, despite the absence of an 

express statutory prohibition based on sexual orientation, practical and legal challenges 

continue to affect adoption by LGBTQA+ individuals and couples. The absence of formal 

recognition of same-sex relationships creates uncertainty regarding joint adoption, parental 

rights, and family recognition. 

In addition to legislative measures, the Ministry of Social Justice and Empowerment has 

introduced various policy initiatives, welfare schemes, and awareness programmes aimed at 

improving the social and economic conditions of transgender persons. Nevertheless, 

implementation remains inconsistent across different States, limiting the effectiveness of these 

initiatives13. The gap between constitutional recognition and legislative protection continues to 

pose challenges for the realization of substantive equality for LGBTQA+ individuals in India. 

The current legislative framework therefore reflects a gradual movement toward inclusion 

while simultaneously revealing significant gaps in areas such as marriage equality, adoption 

rights, anti-discrimination protection, inheritance, and family law recognition. Comprehensive 

legislative reform remains essential to translate constitutional guarantees of equality, dignity, 

and liberty into practical realities for LGBTQA+ communities14. 

7. International Legal Framework for the Protection of LGBTQA+ Rights 

Although no universal treaty exclusively addresses LGBTQA+ rights, international human 

rights law has increasingly recognised that protections against discrimination, violations of 

privacy, and restrictions on personal autonomy extend to individuals irrespective of their sexual 

orientation or gender identity. These international standards have influenced constitutional 

interpretation and human rights jurisprudence across several jurisdictions, including India. 

The Universal Declaration of Human Rights (UDHR), 1948, establishes the foundational 

principles of equality, dignity, liberty, and non-discrimination. Articles 1 and 2 affirm that all 

human beings are born free and equal in dignity and rights and are entitled to enjoy these rights 

 
13 Ministry of Social Justice and Empowerment, Government of India, SMILE Scheme and Welfare Measures 
for Transgender Person 
14 Shreya Atrey, Intersectional Discrimination (Oxford University Press, 2019). 
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without discrimination. While the Declaration does not expressly refer to sexual orientation or 

gender identity, its broad human rights framework has been interpreted to encompass 

LGBTQA+ individuals15. 

The International Covenant on Civil and Political Rights (ICCPR), 1966 provides 

important protections relating to equality, privacy, liberty, and freedom from discrimination. 

Articles 2 and 26 guarantee equal protection of the law, while Article 17 protects individuals 

against arbitrary interference with privacy. The United Nations Human Rights Committee has 

interpreted these provisions to prohibit discrimination based on sexual orientation and to 

protect the privacy rights of LGBT persons16. 

The International Covenant on Economic, Social and Cultural Rights (ICESCR), 1966 

recognises rights relating to education, employment, healthcare, and an adequate standard of 

living. The Committee on Economic, Social and Cultural Rights has clarified that the principle 

of non-discrimination under the Covenant extends to sexual orientation and gender identity, 

thereby requiring States to ensure equal access to socio-economic rights17. 

The Convention on the Elimination of All Forms of Discrimination against Women 

(CEDAW), 1979 promotes gender equality and has been interpreted to protect individuals from 

discrimination arising from gender stereotypes and gender-based exclusion. Although the 

Convention does not expressly refer to LGBTQA+ persons, its principles have contributed to 

broader understandings of gender equality and inclusivity. 

A particularly significant development in international human rights law is the adoption of the 

Yogyakarta Principles, 2006, which articulate the application of existing international human 

rights standards to issues of sexual orientation and gender identity. The Principles affirm rights 

relating to equality, non-discrimination, privacy, family life, education, employment, 

healthcare, and participation in public life. Although not legally binding, they have become an 

influential normative framework for courts, policymakers, and human rights institutions 

worldwide18. 

 
15 Universal Declaration of Human Rights, 1948, Arts. 1 & 2. 
16 International Covenant on Civil and Political Rights, 1966, Arts. 2, 17 & 26. 
17 International Covenant on Economic, Social and Cultural Rights, 1966, Art. 2(2). 
18 Yogyakarta Principles on the Application of International Human Rights Law in Relation to Sexual 
Orientation and Gender Identity, 2006. 
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At the United Nations level, several resolutions of the United Nations Human Rights Council 

(UNHRC) have condemned violence and discrimination based on sexual orientation and 

gender identity. The establishment of the Independent Expert on Protection against Violence 

and Discrimination based on Sexual Orientation and Gender Identity reflects the growing 

international commitment to protecting LGBTQA+ rights as an integral part of universal 

human right19s. Collectively, these international instruments and principles underscore that 

equality, dignity, privacy, autonomy, and non-discrimination are universal human rights that 

extend to all individuals irrespective of sexual orientation or gender identity. They continue to 

influence constitutional courts and legislative reforms across democratic jurisdictions and 

provide important guidance for the advancement of LGBTQA+ rights in India. 

8. Future of LGBTQA+ Rights in India 

Emerging Constitutional Questions 

The constitutional recognition of LGBTQA+ rights in India has significantly expanded through 

judicial interpretation of Articles 14, 15, 19, and 21 of the Constitution. Nevertheless, several 

constitutional and statutory questions remain unresolved. While courts have affirmed the rights 

to dignity, privacy, autonomy, and equality, the extent to which these rights translate into 

enforceable civil and socio-economic entitlements continues to be debated. The enactment of 

the Transgender Persons (Protection of Rights) Act, 2019 represented an important legislative 

step towards the protection of transgender persons; however, concerns relating to effective 

implementation, access to welfare schemes, and gender recognition continue to generate 

constitutional discussions.  

Marriage and Family Recognition 

One of the most significant issues affecting the future of LGBTQA+ rights is the question of 

marriage and family recognition. Existing statutes such as the Hindu Marriage Act, 1955 and 

the Special Marriage Act, 1954 do not expressly recognise same-sex marriages. Consequently, 

LGBTQA+ individuals are unable to enjoy several legal rights associated with marriage, 

including maintenance, inheritance, pension benefits, joint property rights, and spousal 

recognition. Similarly, family-related rights under the Hindu Adoptions and Maintenance Act, 

 
19 United Nations Human Rights Council, Resolution 32/2 on Protection against Violence and Discrimination 
Based on Sexual Orientation and Gender Identity (2016). 
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1956 and the Juvenile Justice (Care and Protection of Children) Act, 2015 continue to raise 

questions regarding adoption, guardianship, and parental recognition for same-sex couples. 

Future legislative reforms may be required to ensure that constitutional guarantees of equality 

and dignity are reflected within family law frameworks. 

Expanding Scope of Equality Jurisprudence 

The future development of equality jurisprudence is likely to extend beyond decriminalisation 

and formal recognition towards substantive equality. The Transgender Persons (Protection of 

Rights) Act, 2019 prohibits discrimination in employment, education, healthcare, access to 

public services, and housing. However, similar comprehensive statutory protection is not 

available for all LGBTQA+ persons. Future constitutional and legislative developments may 

focus on the enactment of broader anti-discrimination laws that explicitly prohibit 

discrimination based on sexual orientation and gender identity. Such measures would 

strengthen the practical enforcement of Articles 14 and 15 and promote greater social and 

economic inclusion. 

Towards Inclusive Citizenship 

The achievement of inclusive citizenship requires more than legal recognition; it demands the 

effective realisation of constitutional rights in everyday life. The Transgender Persons 

(Protection of Rights) Act, 2019, welfare schemes introduced by the Ministry of Social Justice 

and Empowerment, and judicial decisions recognising dignity and autonomy represent 

important steps towards inclusion. Nevertheless, barriers relating to healthcare access, 

educational opportunities, employment, housing, and social acceptance continue to affect many 

LGBTQA+ individuals. The future of LGBTQA+ rights in India therefore depends upon 

coordinated efforts involving constitutional interpretation, legislative reform, policy 

implementation, and public awareness. Only through such measures can the constitutional 

vision of equality, dignity, liberty, and justice be fully realised for sexual and gender minorities. 

9. Findings of the Study 

a) The study finds that the constitutional protection of LGBTQA+ rights in India has 

evolved primarily through judicial interpretation of fundamental rights rather than 

through comprehensive legislative action. Articles 14, 15, 19, and 21 of the Constitution 
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have been expansively interpreted to safeguard the rights of sexual and gender 

minorities, thereby strengthening the principles of equality, dignity, privacy, and 

personal liberty. 

b) The study further reveals that landmark judicial decisions such as National Legal 

Services Authority v. Union of India (2014), Justice K.S. Puttaswamy v. Union of India 

(2017), and Navtej Singh Johar v. Union of India (2018) have played a transformative 

role in recognising gender identity, sexual orientation, and individual autonomy as 

constitutionally protected rights. 

c) It is observed that the Transgender Persons (Protection of Rights) Act, 2019 represents 

a significant legislative step towards protecting transgender persons from 

discrimination in education, employment, healthcare, and access to public services. 

However, concerns relating to implementation, certification requirements, and the 

absence of broader protections for the entire LGBTQA+ community continue to persist. 

d) The study identifies that despite constitutional recognition of LGBTQA+ rights, several 

legal gaps remain in areas relating to marriage equality, adoption, inheritance, 

succession, and family recognition. Existing statutes such as the Hindu Marriage Act, 

1955, Special Marriage Act, 1954, Hindu Succession Act, 1956, and Hindu Adoptions 

and Maintenance Act, 1956 have not been substantially reformed to accommodate 

diverse sexual orientations and gender identities. 

e) The research also finds that constitutional morality has emerged as a crucial principle 

in protecting minority rights against social prejudice and majoritarian notions of 

morality. Courts have increasingly relied upon constitutional values rather than 

prevailing societal attitudes while adjudicating issues affecting LGBTQA+ persons. 

f) Another significant finding is that legal recognition alone has not eliminated 

discrimination and social exclusion. Many LGBTQA+ individuals continue to face 

challenges relating to employment, healthcare access, education, housing, and social 

acceptance despite the existence of constitutional protections. 

g) The study further finds that international human rights instruments, particularly the 

Universal Declaration of Human Rights, the International Covenant on Civil and 
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Political Rights, and the Yogyakarta Principles, have influenced the development of 

LGBTQA+ rights jurisprudence in India and contributed to a more inclusive 

interpretation of constitutional guarantees. 

h) Finally, the study concludes that while India has made substantial progress from 

criminalisation towards constitutional recognition, the realization of substantive 

equality requires continued legislative reform, effective implementation of existing 

laws, institutional support, and greater societal acceptance of sexual and gender 

diversity. 

10. Conclusion 

The constitutional recognition of LGBTQA+ rights in India represents one of the most 

significant developments in contemporary constitutional jurisprudence. The journey from 

criminalisation and social exclusion to constitutional recognition reflects the transformative 

character of the Indian Constitution and its commitment to equality, dignity, liberty, and justice. 

Through the progressive interpretation of Articles 14, 15, 19, and 21, the judiciary has 

expanded the scope of fundamental rights to include protections for sexual orientation and 

gender identity, thereby affirming the constitutional status of LGBTQA+ individuals as equal 

citizens. Landmark decisions such as National Legal Services Authority v. Union of India 

(2014), Justice K.S. Puttaswamy v. Union of India (2017), Navtej Singh Johar v. Union of India 

(2018), Arunkumar v. Inspector General of Registration (2019), S. Sushma v. Commissioner of 

Police (2021), and Shereena Hakkim v. State (2024) have played a transformative role in 

advancing the constitutional rights of sexual and gender minorities. These decisions have 

reinforced the principles of privacy, dignity, autonomy, equality, and constitutional morality 

while challenging discriminatory social norms and historical prejudices.  

The enactment of the Transgender Persons (Protection of Rights) Act, 2019 represents an 

important legislative milestone in protecting transgender persons from discrimination in 

education, employment, healthcare, and access to public services. However, concerns 

regarding the implementation of the Act, the certification process for gender recognition, and 

the absence of comprehensive protections for the broader LGBTQA+ community indicate that 

significant legal and policy challenges remain. Furthermore, the continued absence of statutory 

recognition for same-sex marriages, civil unions, joint adoption, inheritance rights, and family 

recognition demonstrates that constitutional recognition has not yet translated into complete 
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legal equality. The study reveals that constitutional morality has emerged as a powerful tool 

for protecting minority rights against majoritarian notions of morality. Courts have consistently 

emphasised that constitutional values must prevail over social prejudice, thereby ensuring that 

the rights of LGBTQA+ individuals are not dependent upon societal acceptance. At the same 

time, the persistence of discrimination, social stigma, family rejection, workplace exclusion, 

and barriers to healthcare and education highlights the limitations of legal reform in the absence 

of broader social transformation. 

Ultimately, the journey towards inclusivity and equality is not solely a legal project but a 

societal one. While constitutional interpretation, judicial activism, and legislative measures 

have laid a strong foundation for the protection of LGBTQA+ rights, the realization of 

substantive equality requires effective implementation of laws, institutional accountability, 

public awareness, and social acceptance. The future of LGBTQA+ rights in India lies in 

harmonising constitutional guarantees with legislative reforms and societal change, thereby 

ensuring that every individual, irrespective of sexual orientation or gender identity, can live 

with dignity, freedom, equality, and full citizenship under the Constitution. 

 

 

 

 

 

 

 

 


