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ABSTRACT 

This research paper thoroughly examines the protection of trade secrets 
under the common law framework, focusing on the Indian context and global 
comparative viewpoints. Confidential business information, sometimes 
known as trade secrets, has become one of businesses' most valuable 
intangible assets as the global economy becomes more knowledge-driven. 
The analysis starts by outlining the unique characteristics and necessary 
conditions for information to be considered a trade secret, such as the need 
for confidentiality, independent economic value, and the application of 
appropriate secrecy safeguards. The legal theories supporting trade secret 
protection are evaluated in this paper, mainly based on common law property 
rights, contracts, and quasi-contracts. Furthermore, it examines key court 
rulings that have shaped confidential information laws in India and other 
well-known jurisdictions. These rulings cover topics such as fiduciary duties, 
breach of confidence doctrines, and the subtleties of third-party liability. 
WTO member states' responsibilities to align their domestic legal systems 
with international norms are highlighted by examining international 
viewpoints, especially those about the TRIPS Agreement. Additionally, the 
study examines issues with enforcement conundrums and legislative gaps, 
criticizes the current state of affairs in India, and suggests workable changes. 
The paper seeks to offer comprehensive insights into the changing secret 
trade protection landscape by comparing Indian laws with global best 
practices, highlighting its importance for innovation, economic 
competitiveness, and ethical business practices in an increasingly globalized 
world. 
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INTRODUCTION 

In a framework of open competition and private enterprise, it's common practice for traders to 

seek out information about their competitors' operations while revealing only minimal details 

about their own. This information could range from closely guarded production methods to 

financial arrangements, some of which may be highly sensitive and subject to change. While 

some info holds immense value if obtained by a competitor, other bits may be less significant 

or even useless to them. 

Trade secret protection primarily relies on common law principles, often under contract, quasi-

contract, and property rights theories. Contract-based protection involves scenarios where 

explicit contracts or agreements safeguard confidential information. Quasi-contractual 

protection aims to prevent unjust enrichment resulting from the misappropriation of trade 

secrets. Viewing trade secrets as property rights under property theory, both subjective and 

objective approaches are considered in determining protective measures against their use or 

disclosure. 

Under common law, liability for misappropriation of trade secrets typically requires the 

acquisition of such secrets through improper means and their subsequent use or disclosure to 

the detriment of the trade secret owner. Jurisdiction for addressing breaches of confidence often 

arises from contract and equity law, with remedies such as injunctions to restrain such breaches. 

Breaches of confidence are viewed similarly to breaches of trust, with legal precedents such as 

the Saltman Engineering Co Ltd v. Campbell Engineering Co Ltd.1 case establishing breach 

of confidence as a distinct cause of action detached from other legal claims. 

In Commonwealth common law jurisdictions, trade secrets and confidential information are 

often regarded more as equitable rights rather than strictly property rights. In the Coco v. A.N. 

Clark (Engineers) Ltd.2 case, the court established a test for determining a cause of action for 

breach of confidence in the common law. When granting the injunction, the court outlined the 

following criteria for such a cause of action: 

1. The information in question must possess an inherent quality of confidentiality. 

 
1 [1963] 3 All ER 413, [1948]. 
2 [1969] RPC 41. 
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2. The information must have been shared under circumstances implying an obligation 

of confidentiality. 

3. There must be an unauthorized usage of this information, resulting in harm to the 

party who originally shared it. 

When all the elements constituting the tort of breach of confidence are met, legal action can be 

initiated for the disclosure of trade secrets under this tort. Courts have established various 

precedents in cases related to breach of confidence. A trade secret is inherently something that 

must be kept confidential when shared with others. It's a crucial aspect of conducting business 

or trade, often shared with trusted associates under an understanding of confidentiality. Trade 

secrets hold monopoly value and utility, but their monopoly aspect is particularly vulnerable 

to misuse when undisclosed. 

The right to take legal action for breach of confidence often predates more formalized 

intellectual property rights, as seen in the landmark Spycatcher case (Attorney General v 

Guardian Newspapers)3, where Lord Keith emphasized the equitable principle of confidence, 

independent of any contractual obligation. This suggests a view of information as a form of 

property right, though this assertion has been vigorously debated. Challenges arise because 

legal and equitable ownership notions become less applicable once a secret is revealed. 

The law concerning breach of confidence primarily focuses on the use or disclosure of 

information, rather than on the data acquisition itself. In Saltman Engineering Co v. Campbell 

Engineering Ltd.4, Lord Green outlined the primary test for establishing liability in a breach 

of confidence. Suppose it's proven that the defendant used confidential information obtained 

directly or indirectly from the plaintiff without the plaintiff's consent, whether express or 

implied. In that case, it constitutes an infringement of the plaintiff's rights. 

CONFIDENTIAL INFORMATION 

In business, not all types of information hold equal significance. Certain pieces of information 

carry greater importance and are deemed confidential, often determining the trajectory of a 

business. These critical reports and data are safeguarded as trade secrets, forming the most 

 
3 [1990] 1 AC 109. 
4 Supra. 
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valuable asset of a company. However, the law does not automatically prohibit others from 

utilizing such invaluable information. 

Determining the confidentiality of information involves assessing both objective and subjective 

criteria. In the case of Thomas Marshall (EXPORTS) Ltd. v Guinle5, Ms. Guinle, a former 

managing director of the plaintiff company, established a competing business. The plaintiff 

sought an injunction, alleging that Guinle possessed confidential information from her previous 

employment. The court noted that once data is deemed confidential, it is not publicly available, 

and the owner reasonably believes its disclosure would harm the business. The court 

emphasized the significance of the owner's perspective in such cases. 

These principles were further elucidated in the House of Lords' review of the Spycatcher case 

(Attorney General v. Guardian Newspapers)6, highlighting that if the holder of information 

voluntarily makes it public, no action for breach of confidence can be maintained. 

NATURE OF CONFIDENTIAL INFORMATION 

The principles surrounding trade secrets and the confidentiality of information are typically 

viewed as equitable rights. When someone receives information confidently, they are morally 

obligated not to divulge it. If the recipient or a third party unfairly discloses such information, 

the law will step in to provide redress. Unlike other forms of intellectual property, confidential 

information is not recognized as property in the strict legal sense. Legal systems that do not 

classify information as property still offer protection under equity law. Significantly, the form 

in which the information is conveyed, whether verbal or written, does not affect its eligibility 

for protection. 

Protection of Confidential Information 

Under common law, the protection of confidential information is grounded in safeguarding 

trust within relationships. The foundation of modern law in this regard can be traced back to 

the Coco v. Clark7 case, which was later affirmed in Saltman v. Campbell8. The key principles 

established are as follows: 

 
5 [1977 T. No. 2906]. 
6 Supra. 
7 Supra. 
8 Supra. 
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1) The information itself possesses an inherent quality of confidentiality. 

2) This information must have been shared in a context where a duty of confidentiality 

exists. 

3) Any unauthorized usage of this information resulting in harm to the party sharing it 

constitutes a breach. 

Confidential information is not limited to specific categories and can encompass a wide range 

of data, including commercial, personal, or other sensitive information. 

The Obligation of Confidence in a Fiduciary Relationship 

The law of confidential information requires an inherent obligation of confidence within a 

relationship to safeguard information from disclosure. This obligation arises from a connection 

between the owner and recipient of the information, often established through legal or 

contractual means. This relationship entails a duty of non-disclosure, particularly when the 

data is not publicly available. 

A fiduciary relationship is characterized by trust and confidence, where one party places 

reliance on another. Such relationships form the basis of obligations, including protecting 

confidential information against misuse. In these relationships, equity mandates that the trustee 

act in the beneficiary's best interests. For instance, in the employer-employee relationship, a 

fiduciary duty exists, necessitating confidentiality throughout employment and sometimes 

extending beyond termination. Therefore, employees are obligated to maintain confidentiality 

even without a formal agreement, owing to the inherent trust within the relationship. 

Furthermore, an employee is bound by an obligation when dealing with confidential 

information. While ex-employees are generally free to utilize their knowledge and skills in 

future endeavors, they must refrain from unlawfully using information obtained from previous 

employment. Competing with a former employer is permissible if no unlawfully acquired 

information is utilized. 

Test for Considering Information as Confidential 

Courts employ an objective test to ascertain whether information has been received with an 
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obligation of secrecy. In the case of Coco v. Clark, Megarry J. established that if a reasonable 

person in the recipient's position would recognize that the information was shared in 

confidence, then an equitable obligation of confidence should be imposed. 

A crucial criterion is the public disclosure test, wherein information loses its confidential nature 

if it is readily accessible to the public. The key consideration is whether the information is 

readily available to the general public. Additionally, assessing the detrimental impact of 

information disclosure is paramount. 

No obligation of confidentiality arises if a person receives such information before entering 

into any contractual agreements or forming a fiduciary relationship. Moreover, reverse 

engineering confidential information is not deemed a breach of confidence. 

ESSENTIAL REQUIREMENT OF TRADE SECRETS 

The field of "trade secrets" law aims to facilitate trade advancement. Therefore, protection is 

typically extended only to information contributing to achieving this objective. Common law 

takes a functional approach in defining "trade secrets," distinguishing between publicly 

available information and confidential data. However, the "Law Commission of England and 

Wales" has outlined specific categories of information deemed as "trade secrets." These 

categories include: 

• Information relating to particular products; 

• Technological secrets; 

• Strategic business information; and 

• Private collections of individual items of public information. 

Businesses are permitted to safeguard such information due to its potential value, even if not 

presently utilized, but may be valuable in the future or require development. For information 

to qualify as a "trade secret," it must meet three essential criteria: it must be confidential, 

possess independent economic value, and reasonable security measures must be implemented 

to maintain its secrecy. 
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1) Confidentiality: The law protects information as "trade secrets" only if it is not publicly 

available, meaning it is not widely known. Courts have acknowledged that relative secrecy, 

rather than absolute secrecy, can still warrant protection. In the case of Rob v. Green9, the issue 

arose regarding whether customer lists, available in public directories, could be considered 

trade secrets. The Queen's Bench determined that despite the public availability of the 

information, the effort expended in compiling the list rendered it protectable under trade secret 

law. 

2) Economic Value: For legal protection, the information must confer a competitive advantage 

over others who lack access to it. This advantage must be economically significant but not 

necessarily universal. In Wanke Industrial, Commercial, Residential Inc. v. Superior Court10, 

Wanke had implemented waterproofing systems in Southern California. Two former 

employees, bound by confidentiality agreements, departed to establish their own waterproofing 

company, WP Solutions, asserting their ability to utilize customer details gathered through their 

prior employment. However, the court ruled that since the information was acquired during 

their employment, it constituted trade secrets and prohibited its use for their new venture, 

granting an injunction. 

3) Security Measures: Courts have consistently ruled that owners must demonstrate 

reasonable efforts to maintain secrecy to qualify for legal protection, known as "reasonable 

security measures" under common law. In Junkunc v. SJ Advanced Technology & Mfg. Corp11, 

a manufacturing process for fuel nozzle seals was deemed a trade secret. The plaintiff 

demonstrated that only five individuals were privy to the process, and significant resources 

were invested in its development. Consequently, the court granted an injunction, recognizing 

that adequate measures had been taken to safeguard the secrecy of the information. 

The Springboard Doctrine: An Overview  

When information has been unlawfully obtained, the springboard principle restricts the 

recipient and others from exploiting the information, albeit not indefinitely. Several factors are 

considered when determining the applicability of the springboard doctrine, including how the 

information became public, alternative lawful means through which the defendant may have 

 
9 [1895] 2 QB 1 at 10-11. 
10 D058669 (Super. Ct. No. 37-2008-00097163-CU-BC-CTL). 
11 627 F. Supp. 572 (N.D. III. 1986). 
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acquired the information, and the defendant's likely intentions in disclosing the information. 

The essence of the law of confidential information is that individuals who receive information 

in confidence are prohibited from leveraging it as a springboard for activities that may harm 

the party who originally shared the confidential communication. Even if all other aspects of 

the information have been disclosed or are ascertainable by the public, the springboard 

principle dictates limitations. Lord Denning aptly noted that the "springboard does not last 

forever." 

English courts often invoke the common law doctrine of the springboard to safeguard 

confidential information. Protection under the springboard doctrine remains in force until the 

data is acquired through reasonable means, such as reverse engineering. Despite this, the 

possessor of the confidential information retains a significant advantage over the general 

public.12 Lord Denning further emphasized that the springboard doctrine has limitations and 

does not endure indefinitely.13 

Liability of Third Parties for Misappropriation 

The foundation of third-party liability lies in awareness of confidentiality and improper means 

of acquiring the information. Under common law, an action for misappropriation cannot be 

brought against an individual who purchases information without knowledge of its confidential 

nature. Moreover, suppose a third party becomes aware that the information they received was 

once confidential but is now publicly available. In that case, they are entitled to utilize it, as it 

has lost its confidential status under the law. 

In the case of Cadbury Schweppes Inc. v. FBI Foods Ltd.14, the central question revolved 

around the process of manufacturing a beverage called Clamato. Specifically, the issue 

addressed whether a company that inadvertently received confidential information as a 

third-party recipient could be held liable without knowledge of its confidential nature. Justice 

Binnie observed that equity, as the court of conscience, focuses on the conduct of individuals 

who come into possession of confidential information. If a third party knowingly receives such 

information or becomes aware of its confidential status, even if innocent at the time of 

 
12 Terrapin v. Builder Supply, (1967) R.P.C. 375 at 392. 
13 Potters-Ballotni v. Weston Bakers, (1997) R.P.C. 202 at 205. 
14 1999 CanLII 705 (SCC). 



Indian Journal of Law and Legal Research    Volume VII Issue IV | ISSN: 2582-8878 
 

 Page: 8727 

acquisition, equity will intervene and enforce remedies.  

Exception to Liability 

• General knowledge: 

In the case of Mason v. Provident Clothing and Supply Co. Ltd.15, it was determined 

that common law, as a matter of public policy, permits individuals to utilize their 

general skills and knowledge in subsequent employment. Suppose a defendant can 

demonstrate that their information is of general knowledge and was not acquired from 

their previous employer or through unfair means. In that case, they cannot be restrained 

from using such information. 

• Parallel Development: 

If the defendant can prove that they independently developed the information, known 

as parallel development, they can be absolved from liability. It's recognized that owners 

of trade secrets do not hold an absolute monopoly over them; others may develop 

similar processes through legitimate means. The law protects new developments made 

through individual research efforts. In Kewanee Oil Company v. Bicron 

Corporation16, the court affirmed that trade secret owners do not possess exclusive 

rights over the information comprising the trade secrets. Other companies have the 

right to discover such elements through their own research and diligence. 

• Reverse Engineering: 

Reverse engineering involves analyzing a product to discern its components. Lawfully 

examining a product is not prohibited, but the defendant must demonstrate that the 

reverse engineering process was conducted fairly. In Barr-Mullin, Inc. v. Browning17, 

the North Carolina Court of Appeals ruled that software programs can be considered 

trade secrets. Despite the object code being available, the court held that the defense's 

argument of reverse engineering was not admissible. The plaintiff only needs to show 

 
15 51 SLR 558. 
16 416 U.S. 470 (1974). 
17 424 S.E. 2d 226 (1993). 
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that the alleged trade secret was not easily ascertained through reverse engineering. 

• Innocent Acquisition of Information: 

Acquiring information unknowingly does not constitute an unlawful act. In Minister for 

Minerals Resources v. Newcastle Newspapers Pvt Ltd., the court ruled that no liability 

should be attached to acquiring confidential information by a bona fide purchaser 

unaware of its confidentiality. 

• The Public Interest: 

If the defendant can demonstrate that the information used serves the public interest, 

they will not be held accountable for breaching confidentiality. It is a well-established 

legal principle that information can be disclosed or utilized for the greater good of the 

public. However, if the plaintiff or owner of the information can prove that personal 

interests outweigh public interest, then the information is considered confidential and 

protected. 

In DVD Copy Control Ass'n, Inc. v. Bunner18, the court emphasized that trade secrets 

primarily concern private matters and are not of public significance. 

• Statutory Obligation/Exercise of Power: 

If the defendant discloses or utilizes the information under a statutory obligation, they 

will not be liable for breaching confidentiality. There are instances where court orders 

absolve individuals from liability for disclosing confidential information, as they were 

fulfilling a law-authorized duty. In Parry Jones v. Law Society19, Lord Denning ruled 

that attorneys are obligated to disclose information if ordered by the courts. 

Remedies Available for Breach of Confidence 

1. Injunctive Relief: When a breach of confidence occurs, there is a significant risk that 

the information may become public, resulting in irreparable harm to the affected party. 

Therefore, parties often seek injunctions to preserve the confidentiality of the 

 
18 31 CAL. 4TH 864. 
19 [1969] 1 Ch 1. 
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information. 

2. Damages: In cases where the owner of confidential information suffers losses due to a 

breach of confidence, remedies in the form of damages are available. Damages may be 

awarded in conjunction with injunctive relief and are typically based on the market 

value of the confidential information. This remedy is essential for mitigating business 

losses and serves as a deterrent for potential misappropriators. 

3. Accounts of Profit: If the defendant profits from the unauthorized use of confidential 

information, the law provides for a remedy known as "accounts of profit." This remedy 

aims to deprive the defendant of any profits obtained through the improper use of 

confidential information. 

4. Delivery of Confidential Information: This remedy entails the defendant being 

required to surrender all materials related to the confidential information. The 

confidential information must be surrendered, and any other materials from which such 

information could be derived again. 

IP PROTECTION IN THE WORLDWIDE 

"Intellectual Property Rights" safeguarding is a crucial contemporary legal concern in global 

trade. With the escalation of international trade and investment worldwide, copyrights, 

trademarks, patents, and "trade secrets" have garnered increasing attention worldwide. The 

imperative for legal safeguarding of products from intellectual endeavors is evident in 

international trade and investment, particularly from the standpoint of developed nations. 

"Trade secrets" hold significant importance in global law, as underscored by signatory nations 

of the World Trade Organization (WTO), bound by the TRIPS agreement to protect undisclosed 

information. This agreement outlines three fundamental conditions for information to qualify 

as a trade secret: 

• The information must be confidential, not generally known, or easily accessible to the 

public. 

• It should possess commercial value and be subject to reasonable measures to maintain 

confidentiality. 
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"Trade secrets" encompass data or information about business operations not widely known 

to the public and zealously guarded by its owner for competitive advantage. Such 

information, whether processes or data, remains classified as trade secrets as long as 

confidentiality is maintained, serving the owner's economic interests. For instance, internal 

operational processes within a business may qualify as trade secrets. 

In the era of globalization, safeguarding trade secrets has become imperative. The TRIPS 

agreement has integrated intellectual property protection into a multilateral trade agreement, 

with provisions for dispute resolution and potential trade sanctions in cases of non-compliance. 

The accession to WTO agreements has led to two significant developments: internationally 

recognized protection of intellectual property rights and the establishment of legal obligations 

for WTO members. 

Each member state is mandated to align its domestic laws with the provisions of the TRIPS 

agreement, ensuring substantive and procedural protections consistent with WTO regulations. 

Like other forms of intellectual property, trade national legal frameworks govern secret laws. 

Therefore, compliance with the TRIPS agreement necessitates national legal systems furnish 

requisite protections without introducing measures contradictory to the agreement, thereby 

safeguarding business interests. 

Substantive Requirements 

Article 39 of the TRIPS Agreement mandates that each member state within the WTO must 

ensure protection for "undisclosed information" in its domestic legislation. Such undisclosed 

information must meet specific criteria: 

§ It must not be widely known or easily accessible. 

§ It should possess inherent value. 

§ Measures must be taken to maintain its confidentiality. 

§ Its utilization should align with genuine commercial practices. 

Article 39(3)20 includes additional requirements for the marketing approval of pharmaceutical 

 
20 TRIPS Agreement, 1994, art. 39(3). 
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or agricultural chemical products that utilize new chemical operations. A condition for such 

approval is submitting undisclosed information, which must be safeguarded against unfair 

commercial use and disclosure, except where necessary for public interest. This provision 

combines elements from both the European Union and the United States. While 

implementation across the WTO's 100+ member countries may not be universal, most major 

trading economies have taken steps to comply with this provision, enhancing trade protection 

measures. 

Each member state can adopt and implement these provisions according to its legal framework. 

However, the effectiveness of such protection measures is paramount. In cases where 

implementation measures are deemed ineffective, recourse to domestic courts may be limited. 

In addition to trade secret protection, the TRIPS Agreement establishes more general, non-

discriminatory obligations concerning intellectual property rights: 

• Article 321: Each member state must extend treatment to nationals of other member 

states no less favorable than that accorded to its own nationals regarding intellectual 

property protection. 

• Article 422: Any advantage, favor, privilege, or immunity granted by a member state 

to the nationals of another country must be immediately and unconditionally extended 

to the nationals of all other member states. 

Procedural Requirement 

The negotiators of the TRIPS agreement recognized that substantive protections are insufficient 

without adequate domestic enforcement procedures. Hence, the TRIPS Agreement 

incorporates procedural safeguards to implement rights holders' rights effectively. 

Article 42 mandates "fair and equitable procedures" for enforcing intellectual property rights 

(IPRs). Article 44 addresses injunctions, empowering judicial authorities to order parties to 

cease infringements, with a good-faith exception. Article 45 outlines requirements for granting 

damages, particularly relevant to trade secrets. 

 
21 TRIPS Agreement, 1994, art. 3. 
22 TRIPS Agreement, 1994, art. 4. 
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Understanding intellectual property rights and their protection has become paramount for 

every country in a globalized context. Japan offers broad protection for trade secrets through 

its 1993 Unfair Competition Prevention Act, encompassing civil and criminal measures. 

However, challenges remain regarding information security during criminal proceedings and 

obtaining injunctions.  

China protects civil, criminal, and administrative channels. Still, their effectiveness is 

questioned due to stringent requirements for proving the existence of a trade secret, leading to 

rare preliminary injunctions. 

France protects trade secrets through civil and criminal laws, albeit limited to manufacturing 

secrets due to the absence of comprehensive legislation covering all trade secrets. 

In England, trade secrets are safeguarded under common law, which lacks specific civil and 

criminal statutes provisions. 

South Africa's trade secret protection is well-developed under common law. 

The United States boasts a robust legal framework for trade secret protection, governed by 

federal and state laws. The Defend Trade Secrets Act (DTSA) of 2016 established a federal 

civil cause of action, complementing criminal provisions under the Economic Espionage Act 

1996. While the US legal system is reliable, it can be costly. 

Brazil lacks a specific definition for trade secrets, but it implies protection through relevant 

provisions. 

Australia, as a common law country, offers trade secret protection akin to the United Kingdom's 

legal system. 

New Zealand safeguards trade secrets under common, criminal, and civil law, with legal 

provisions derived from the United Kingdom. 

After reviewing the rules for protecting "trade secrets" across various countries, some points 

stand out: 

• "Trade secrets" must remain non-public and known only to a select few, even if they're 

not "secret" in the traditional sense. 
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• The definition of "trade secrets" is consistent worldwide, reflecting their nature as 

confidential and commercially valuable. 

• The Agreement on Trade-Related Aspects of Intellectual Property (TRIPs) has specific 

guidelines to strengthen the protection of "trade secrets." Many countries have adopted 

national laws to enhance this protection, though there are differences in how these laws 

are implemented. These differences include how evidence is gathered, how "trade 

secrets" are protected during legal cases, and how effectively these laws are enforced. 

• Various countries have different laws for safeguarding "trade secrets," but civil 

remedies like injunctions and profits recovery are the most common. Some countries 

also allow for emergency legal measures like "Anton Piller orders" in rare cases. 

• Criminal protection of "trade secrets" is less common, but countries like China, the 

USA, and New Zealand have effective criminal laws. 

• Despite having specific "trade secrets" laws, many countries still rely on common law 

for protection. Intellectual property laws are evolving, and new regulations are being 

developed specifically for "trade secrets." 

• The best way to protect "trade secrets" is by limiting who can access the information. 

Typically, businesses use non-disclosure agreements, backed by contract law, to keep 

information confidential. 

• The legal consequences for third-party misappropriation of "trade secrets" vary. 

Accidental breaches face milder consequences, while intentional or careless breaches 

are met with harsher penalties. 

These observations help to understand how "trade secrets" are safeguarded globally and 

highlight the similarities and differences in protection across various jurisdictions. 

CONCLUSION 

Trade secret protection has grown to be a crucial but intricate aspect of contemporary business 

law, particularly in the Indian context, given the country's fast technological development and 

globalization. Despite the lack of a stand-alone legislative framework, a combination of 
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common law principles, judicial creativity, and contractual ingenuity forms the foundation of 

trade secret protection in India. These key pillars support the confidentiality and proprietary 

interests of businesses. 

Fundamentally, to administer justice in trade secrets cases, the Indian judiciary has 

continuously relied on theories of contract law, equity, and property rights. Landmark court 

decisions have shaped a complex legal standard of what qualifies as confidential information, 

the expectations of reasonable secrecy, and the threshold for breach of confidence, such as 

those stated in the Saltman Engineering, Coco v. Clark, and Thomas Marshall v. Guinle 

cases. These cases highlight the legal and moral interpersonal pillars that support companies' 

confidence in their partners, employees, and even rivals regarding sensitive data. 

Multilateral agreements, especially the TRIPS Agreement under the World Trade 

Organization's auspices, have influenced the global shift toward strong trade secret protection. 

Article 39 of TRIPS emphasizes that member states must guarantee the complete security of 

commercially valuable undisclosed information subject to reasonable efforts to keep it hidden. 

However, for many jurisdictions, including India, converting these commitments into effective 

and enforceable laws continues to be difficult. 

India’s present strategy, which is based on common law principles, has given the judiciary 

flexibility and allowed for customized remedies for the harmed parties, including injunctions, 

damages, and profit accounts. However, this flexibility also breeds uncertainty because the 

lack of formalized guidelines results in uneven application and divergent interpretations of 

confidentiality, particularly when parties need to handle third-party piracy or cross-border 

business conflicts. 

This study's main finding is the growing significance of implied duties of confidence and 

fiduciary relationships. The focus of Indian courts frequently shifts from the contractual to the 

relational, acknowledging that some relationships, especially those between employers and 

employees or business partners, carry obligations to protect confidential information that go 

beyond the formal dissolution of association. 

However, there are still a lot of enduring difficulties. Legal ambiguity is exacerbated by the 

absence of a statutory definition of "trade secret," disagreements over what qualifies as 

"reasonable" security measures, and inconsistent economic value assessments. The increasing 
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sophistication of corporate espionage, cyber threats, and the ease with which information can 

cross jurisdictional boundaries all contribute to these gaps. Enforcement also becomes 

problematic when parties deal with the opacity of evidence gathering, procedural hold-ups, 

and real-world challenges in calculating damages or tracking down embezzlement assets. 

Comparative research shows that nations that clearly define trade secrets, establish precise 

procedural requirements, and offer civil and criminal remedies – such as the United States with 

the Defend Trade Secrets Act (DTSA) and EU members with harmonized directives – offer 

encouraging models. These frameworks guarantee the availability of deterrents and workable 

strategies for healing and averting further damage. These models can serve as a source of 

inspiration for the Indian legal system. Still, it is also critical to acknowledge the distinct 

socioeconomic context, judicial customs, and resource limitations that define Indian 

lawmaking and enforcement. 

Safeguarding trade secrets is more important than ever from a business standpoint. Research, 

proprietary procedures, and customer data are all examples of high-value confidential 

information increasingly being invested in by startups, tech firms, pharmaceutical innovators, 

and even traditional industries. Stronger legal protection combined with organizational best 

practices is necessary to address the potential harm caused by trade secret theft, including loss 

of competitive advantage, market share erosion, and lowered investor confidence. 

Ultimately, trade secret protection is crucial for responsible entrepreneurship, fair trade, and 

economic growth rather than just being a legal formality. Strengthening the regulations 

protecting sensitive company data is essential to creating a more stable, secure, and growth-

oriented market environment as India strives to become a global center for innovation. The 

law must keep developing, striking a balance between the demands of the public interest and 

the interests of right holders, and ensuring that domestic realities and international 

commitments coexist peacefully.  

  

 

 


