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ABSTRACT

The growth of television and digital media has changed how criminal trials
function in India. Allegations and investigative details are now widely
circulated at the pre-trial stage, shaping public opinion before courts examine
the evidence. This creates serious constitutional concerns for the
presumption of innocence and the right to a fair trial under Article 21. At the
same time, the press is protected under Article 19(1)(a) for its role in
informing the public. This article critically examines whether existing
judicial responses, statutory provisions, and self-regulatory mechanisms are
capable of preventing prejudice caused by media coverage of criminal cases.
It argues that current legal controls are largely reactive and inadequate to
deal with the cumulative impact of sustained and opinion-driven reporting.
Through a comparative analysis of approaches adopted in the United
Kingdom and the United States, the article evaluates how other systems
manage prejudicial publicity and considers their relevance for India. It
concludes that the present constitutional framework requires a more coherent
and effective approach to ensure that media freedom does not weaken the
practical protection of fair trial rights in a media-saturated society.
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1. Introduction
“Trial by media is the antithesis of the rule of law.”

- Justice R.M. Lodha

In present-day India, criminal proceedings increasingly begin not in courtrooms but in news
studios and on digital platforms. Even before formal charges are filed or evidence is examined
through proper legal procedures, the accused is placed under constant public scrutiny through
news headlines, panel discussions, leaked documents, and opinion-based commentary. The
audience is encouraged to act as judges in real time. What should be a process grounded in
evidence turns into a public spectacle of moral judgment. This phenomenon is known as a
“media trial,” and it reflects a shift from courts to the media as the primary space where

judgments are formed.!

This shift raises concerns that extend beyond journalistic ethics and reach into the realm of
constitutional governance. When allegations are presented as established facts, the distinction
between suspicion and proof becomes blurred. The media is no longer merely reporting on the
case; it is increasingly positioned as a rival to the legal process itself. By the time a court
evaluates the evidence, the accused may already stand condemned in public opinion, forcing

legal adjudication to operate within an environment shaped by prior social judgment.?

The constitutional unease created by this trend lies in its impact on the presumption of
innocence, a core principle of criminal law and an essential component of the right to a fair
trial under Article 21. The guarantee of life and personal liberty depends on an impartial process
grounded in evidence rather than emotion.> When media coverage converts suspicion into
apparent certainty, the space for neutral adjudication is reduced. Although courts remain
institutionally independent, they function within a public sphere increasingly dominated by

media narratives.*

At the same time, the press enjoys constitutional protection under Article 19(1)(a) and plays a

!'Law Comm’n of India, Rep. No. 200, Trial by Media: Free Speech vs Fair Trial Under Criminal Procedure
(Amendments to the Contempt of Courts Act, 1971) (2000).

2 Anukul Chandra Pradhan v. Union of India, (1996) 6 S.C.C. 354 (India).

3 INDIA CONST. art. 21.

4 Manu Sharma v. State (NCT of Delhi), (2010) 6 SCC 1.
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vital democratic role in informing citizens and scrutinising state power.’> However, this freedom
is not absolute. Article 19(2) permits reasonable restrictions in the interests of justice.
Therefore, the constitutional question is not about choosing between freedom of speech and
the right to a fair trial, but about ensuring that the exercise of free speech does not undermine

the fairness of the trial.

This article examines whether India’s existing legal framework adequately safeguards the right
to a fair trial from the damaging impact of media trials. It contends that current protections are
largely reactive and insufficient to address the continuous influence of media narratives on
criminal proceedings. In the absence of a more clearly defined constitutional balance between
freedom of the press and fair trial rights, the presumption of innocence risks remaining a

theoretical principle rather than a meaningful safeguard.
2. Conceptual Framework: Media Trial and Fair Trial

An examination of media trials requires clarity about the two ideas in tension: what is meant
by a “media trial” and what the Constitution demands by a “fair trial.” These concepts reflect
different ways of producing truth in criminal justice - one driven by public narrative and the

other by legal proof.
2.1 Media Trial

The term “media trial” is not defined in law, but it carries a well-understood meaning in both
legal and public discourse. It refers to a form of reporting in which the media moves beyond
merely informing the public about an ongoing investigation and instead implies or even
declares the guilt of the accused. This is often done through selective leaks from investigations,
sensational presentation of facts, and commentary that treats speculation as established truth.
Consequently, the public is encouraged to form judgments long before a court has had the

opportunity to examine the evidence.®
2.2 Fair Trial

The idea of a fair trial lies at the centre of criminal justice. Under Article 21 of the Constitution

of India, no person may be deprived of life or personal liberty except according to a procedure

S INDIA CONST. art. 19, cl. 1(a).
® Trial by Media, Live Law (Sept. 30, 2013), https://www.livelaw.in/columns/trial-by-media-211818
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that is just, fair, and reasonable.” A fair trial requires that guilt be determined by an impartial
court on the basis of legally admissible evidence. Its essential elements include the presumption
of innocence, equality between prosecution and defence, and decision-making free from

external pressure.®

The presumption of innocence is particularly important. It requires that an accused person be
treated as innocent until guilt is proved beyond reasonable doubt.” This principle is not merely
procedural; it reflects a moral restraint on the exercise of state power and protects individuals

from punishment based on suspicion or public outrage.
2.3 Conceptual Conflict

Media trials and fair trials rest on opposing logics. The former depends on speed, narrative
certainty, and emotional engagement; the latter depends on deliberation, procedural discipline,
and evidentiary standards. When media reporting shifts from informing the public to shaping

conclusions, it begins to intrude into a space reserved for courts.!”

Therefore, the conflict is not between free speech and silence, but between two competing
methods of judgment. One produces truth through perception and repetition, the other through
proof and procedure. When media narratives dominate public understanding of a case, the
accused enters the courtroom already burdened with social condemnation. This places the

accused before the court with an already damaged presumption of innocence.

Therefore, understanding this conceptual tension is essential to evaluating whether

constitutional protections remain effective in a media-saturated society.
3. Constitutional Tension: Article 19(1)(a) vs Article 21

Freedom of the press under Article 19(1)(a) is a cornerstone of democratic governance.!! It
enables the media to inform citizens, question authority, and expose wrongdoing. Reporting on

crime and criminal investigations serves a legitimate public interest by promoting transparency

7INDIA CONST., supra note 3, art. 21.

8 Zahira Habibullah Sheikh v. State of Gujarat, (2004) 4 S.C.C. 158, 173 (India).

? State of Rajasthan v. Kashi Ram, (2006) 12 S.C.C. 254, 262 (India).

19 Sahara India Real Estate Corp. Ltd. v. SEBI, (2012) 10 S.C.C. 603, 64041 (India).
' INDIA CONST., supra note 5, art. 19, cl. 1(a).

Page: 4859



Indian Journal of Law and Legal Research Volume VIII Issue I | ISSN: 2582-8878

and accountability.

However, free speech is not absolute. Article 19(2) permits reasonable restrictions in the
interests of justice and public order.!? This reflects a constitutional recognition that unrestrained
expression can cause harm. In criminal proceedings, that harm arises when reporting shifts
from conveying information to influencing perceptions of guilt. Therefore, the law accepts that

while the press may report on trials, it must not pre-judge them.!?

Set against this is the right to a fair trial, derived from the guarantee of life and personal liberty
under Article 21.!* A fair trial requires that guilt be determined through an impartial process
based on evidence rather than public sentiment. It protects the presumption of innocence and

requires adjudication free from external pressure.!’

The tension between these rights stems from the differing logics of media institutions, courts,
and the public. When reporting assumes the character of judgment, this balance is disturbed.
The accused enters the courtroom under the weight of media-formed opinion, and the trial
proceeds in an atmosphere of scrutiny. In such circumstances, neutrality becomes difficult to
preserve. Therefore, the constitutional task is not to privilege speech over justice or justice over

speech, but to ensure that neither defeats the other.!¢

Both Article 19(1)(a) and Article 21 are indispensable to democratic life. Yet in a system
governed by the rule of law, free expression cannot be allowed to become free prejudice. A

press that informs strengthens justice; a press that convicts weakens it.
4. Judicial Response to Media Trials

Indian courts have recognised that prejudicial media coverage can interfere with criminal trials.
The principal judicial tools used to address this problem are postponement orders, contempt

jurisdiction, and cautionary observations on media conduct.!”

12INDIA CONST., supra note 6, art. 19, cl. 2.

13 Sahara India, supra note 11, at 640-41.

4 INDIA CONST., supra note 3, art. 21.

15 Zahira Habibullah Sheikh, supra note 9, at 173
16 Sahara India, supra note 11, at 640-41.

17 Ibid.
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4.1 Postponement Orders

In Sahara India Real Estate Corporation Ltd. v. SEBI, the Supreme Court recognised the power
of courts to temporarily restrain the publication of sub judice matters. It justified postponement
orders as a careful balance between free speech and fair trial rights. These orders were meant

to be used only where publication posed a serious risk to justice.'®

While sound in theory, this remedy performs poorly in practice. Courts rarely issue
postponement orders because the threshold for intervention is high. Judges must be convinced
that media reporting will cause real and serious prejudice. But in most criminal cases, harm
does not come from one news report. It develops slowly through repeated stories, debates, and
leaks that create an image of guilt. By the time a court can clearly see this risk, public opinion

is already formed.

Postponement orders are also ineffective in today’s media environment. Information spreads
instantly through television, news websites, and social media. Even if a court restricts
mainstream news channels, the same content continues to circulate through clips, posts, and
private messages. Control over publication becomes scattered and incomplete. As a result,
postponement orders provide only limited protection and often work more as symbolic

warnings than as real safeguards against prejudicial reporting.
4.2 Contempt Jurisdiction

In R.K. Anand v. Delhi High Court, the Supreme Court criticised irresponsible media conduct
and reaffirmed that publications interfering with justice could amount to contempt. Contempt

powers give courts the authority to punish conduct that obstructs judicial proceedings.'®

Yet this remedy also operates too late. Contempt proceedings begin only after prejudicial
material has already been broadcast. Once an accused has been publicly portrayed as guilty,
later punishment of the broadcaster does not undo the reputational harm or neutralise public

belief. The damage to the trial environment is irreversible.

The evidentiary threshold further weakens this tool. Courts require clear proof that publication

has substantially interfered with justice. This is difficult to show when prejudice arises from

18 Ibid.
Y RK. Anand v. Delhi High Court, (2009) 8 S.C.C. 106, 150-51 (India).
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cumulative reporting rather than open defiance of court orders. Sensational framing, selective
leaks, and repeated speculation rarely meet the strict standard for contempt, even though they
shape public perception. Enforcement has also been uneven, with action taken mainly in rare

or high-profile cases.

4.3 Judicial Observations on Media Influence

In Manu Sharma v. State (NCT of Delhi), the Supreme Court openly recognised that intense
media coverage had influenced institutional responses in the Jessica Lal case. This
acknowledgment is significant because it accepts that media narratives can affect the conditions

under which trials occur.?°

However, the Court’s response stopped at recognition. It cautioned against media excesses but
did not develop any procedural safeguards to counter sustained prejudicial publicity. No

standards were laid down for future cases.

4.4 Assessment

Taken together, these responses reveal a narrow judicial strategy. Postponement orders
intervene only after prejudicial narratives have already formed, contempt punishes only after
harm occurs, and judicial observations express concern without producing reform. None of

these tools prevents the steady formation of prejudicial public opinion before trial begins.

5. Statutory and Regulatory Framework (Limits of Non-Judicial Control)

Apart from courts, Indian law uses statutes and self-regulatory bodies to control harmful media
reporting. Other legal systems have also dealt with it, but they use clearer and more effective
tools. Unlike India’s mainly reactive approach, these systems focus on preventing prejudice

before it happens.

5.1 Contempt of Courts Act, 1971

The Contempt of Courts Act is meant to protect court proceedings from interference. It

punishes publications that directly obstruct justice, such as trying to influence witnesses or

20 Manu Sharma, supra note 4, at 22-23.
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disobeying court orders.?!

Media trials usually do not interfere in such direct ways. Instead, they influence public opinion
slowly through repeated stories, dramatic headlines, and leaked information. Because the Act
requires proof of serious and clear interference, it is used only in extreme cases. Ordinary

sensational reporting rarely qualifies.

Also, contempt action happens only after something is published. By then, the damage is
already done. The accused’s reputation is harmed and public opinion is shaped. Punishing the
media later cannot undo this harm. So, the Act works only for rare cases and cannot control

everyday prejudicial reporting.
5.2 Cable Television Networks (Regulation) Act and Programme Code

The Programme Code under this Act requires TV channels to follow standards like “good taste”
and “decency.” These rules focus on what is morally acceptable for viewers. They do not

clearly deal with how criminal cases should be reported.??

The rules are vague and open to interpretation. Enforcement is weak and mostly depends on

complaints. Action is usually taken after the programme has already been broadcast.

More importantly, the Code is concerned with offensive content, not with whether reporting
affects a fair trial. A show may be dramatic and biased but still not break any rule about

decency. This means that harmful trial-related reporting often goes unchecked.
5.3 Self-Regulation: NBSA and Press Council of India

Bodies like the News Broadcasting Standards Authority and the Press Council of India are
supposed to guide the media ethically. However, they do not have strong powers. Their

directions are advisory and not binding.?

They also act only after something has been published or aired. At most, they can ask for an

apology or issue a warning. They cannot stop harmful reporting before it spreads. Since media

2! Contempt of Courts Act, No. 70 of 1971, §§ 2(c), 12 (India).

22 Cable Television Networks (Regulation) Act, No. 7 of 1995, § 5; Cable Television Networks Rules, 1994, r. 6
(India).

23 Press Council Act, No. 37 of 1978 (India); News Broadcasting Standards Authority, Code of Ethics (India).
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trials cause harm quickly and over time, such after-the-fact action is not effective.
5.4 Assessment

These non-judicial controls suffer from the same weakness as court remedies. The Contempt
Act deals only with direct interference, broadcast rules focus on morality instead of fair trials,

and self-regulation has no real enforcement power.

Together, they form a weak and scattered system that reacts after harm has occurred instead of

preventing it.
6. Comparative Perspective: How Other Jurisdictions Respond

India is not the only country facing the problem of media influence on criminal trials. Other
legal systems have also dealt with it, but they use clearer and more effective tools. Unlike
India’s mainly reactive approach, these systems focus on preventing prejudice before it

happens.?*
6.1 United Kingdom

The United Kingdom follows a strict sub judice rule. Once a case goes to trial, the media is not
allowed to publish material that could affect the outcome. This includes comments on the guilt

of the accused or detailed discussion of evidence. The rule is enforced through contempt law.?>

The key strength of this system is timing. Restrictions apply as soon as the trial begins, not
after public opinion has already been shaped. This stops the media from creating a narrative of
guilt during the most sensitive stage of the case. The press can still report basic facts, but it

cannot act like a court.

Compared to India, this approach is more preventive. Indian courts wait until reporting causes
“serious prejudice” before stepping in. By then, the damage is already done. The UK model

accepts that some kinds of reporting are dangerous during trials and limits them in advance.

2 Sahara India, supra note 11, at 640-41; Sheppard v. Maxwell, 384 U.S. 333, 363 (1966).
25 Contempt of Court Act 1981, c. 49, § 2 (U.K.).
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6.2 United States

The United States uses a different method. Instead of controlling the media directly, it protects
the trial process itself. Courts can issue gag orders stopping lawyers and police from making
public statements. Trials can be shifted to another place if publicity is too strong. Jurors are

screened and told to avoid media coverage.?

This system protects fairness without banning speech. It focuses on keeping judges and jurors

away from outside influence rather than punishing the press later.
Assessment

Both the UK and the US treat media prejudice as a serious threat to fair trials. Their responses

are preventive. The UK limits harmful commentary, and the US shields the courtroom from it.

India mainly punishes after harm occurs. Other systems show that fair trials can be protected

better through early and clear safeguards, not delayed action.
7. Need for a Preventive Constitutional Model

India’s response to media trials is mainly corrective. Courts intervene after damage is done,
and laws punish only extreme cases. This approach fails because prejudice forms early and
grows through repeated reporting. What India needs is not stronger punishment after harm, but

a preventive model that protects fair trials before public opinion hardens.

First, there must be clear guidelines on trial reporting. At present, there is no uniform standard
on what can and cannot be said once a criminal case is active. Courts should lay down rules
that prohibit commentary on guilt, leaked confessions, and selective evidence during sensitive
stages such as arrest, charge framing, and witness examination. Reporting facts is acceptable;

declaring conclusions is not. This shifts the focus from media freedom to trial fairness.

Second, public statements by police and prosecutors must be restricted. Many media trials
begin with unofficial “leaks” from investigators. This creates a one-sided story of guilt before

the defence can even respond. A rule limiting press briefings to basic procedural updates, such

26 Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 56364 (1976).
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as arrest, remand, or filing of charge sheets would reduce narrative building at the source.

Third, India should adopt time-bound reporting restraints in high-profile or sensitive cases.
Instead of permanent bans, short and limited restrictions can be imposed during stages where
prejudice is most dangerous. This borrows from the UK’s preventive logic while remaining

consistent with free speech.

Fourth, prejudicial publicity must be treated as a fair trial issue under Article 21, not only as a
free speech issue under Article 19. Courts currently see this conflict mainly as a speech
problem. It should be reframed as a threat to due process. Once viewed this way, restrictions

become tools to protect liberty, not to silence the press.

Finally, India should learn from the procedural safeguards used in the United States. Gag orders
on investigators, careful handling of witnesses, and venue change in extreme cases can protect
the trial process without directly censoring the media. These measures focus on insulating the

courtroom rather than controlling every headline.

A preventive constitutional model would shift the system from reaction to protection. Instead
of punishing the press after prejudice spreads, it would stop the conditions that create prejudice.
This does not weaken press freedom; it preserves the meaning of a fair trial. In a media-driven
society, justice cannot survive on after-the-fact corrections. It requires early, clear, and

principled restraint.

8. Conclusion

Media trials have significantly altered the way criminal justice functions in India. Public
conclusions about guilt are increasingly shaped through television debates and digital platforms
even before courts begin examining evidence. Although the judiciary has acknowledged the
risks created by such publicity, its interventions largely remain confined to individual cases
through tools like postponement directions, contempt action, and cautionary observations.
Legislative controls and self-regulatory bodies face a similar limitation: they generally respond
only after prejudicial material has already circulated. As a result, these measures appear

protective in theory but rarely prevent actual damage in practice.

Experiences from other jurisdictions demonstrate that media influence over trials is a global

concern. However, India’s institutional response remains comparatively limited. Several legal
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systems emphasize preventive and carefully structured safeguards that shield the trial process
at an early stage, rather than relying mainly on punishment after harmful reporting has
occurred. This comparison reveals a key weakness in India’s framework: the issue is often
approached primarily as one of regulating speech, rather than as a matter of safeguarding fair

trial rights.

For the presumption of innocence to retain real significance, a shift in approach is necessary.
Preventive steps, such as clearly defined standards for reporting during ongoing proceedings,
stricter control over investigative disclosures, and temporary limitations during particularly
sensitive phases should be understood not as restrictions on media freedom but as protections
for due process. In an environment where information spreads instantly and public reactions
intensify quickly; justice cannot depend solely on correcting harm after it has taken place. It
must be secured in advance, before public perception hardens in ways that compromise

fairness.
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