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ABSTRACT

In this paper, the emergence of ambush marketing in the digital era is
discussed. It questions the challenges confronted by the protection of
intellectual property rights in India. This study evaluates the existing legal
regime for ambush marketing. The article emphasizes the inadequacies of
current legislation in curbing digital ambush tactics. This paper explores
recent judicial pronouncements and legislative actions, taken in India. It
evaluates their efficacy in tackling online infringement challenges. The
exercise notes the global spread of digital platforms and implications for
enforcement. It scrutinises the influence of international treaties on India’s
attitude towards IP protection. Discusses the potential legal implications of
emerging technologies such as Al and blockchain.

Suggestions to enhance the law against digital ambush marketing are put
forward in the paper. It weighs the tension between protecting IP rights and
incentivizing innovation in the digital economy. This paper enhances the
knowledge of ambush marketing developments in digital space. It provides
valuable perspectives on the future of IP rights protection in India's fast-
evolving digital space.
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INTRODUCTION

The business of marketing has undergone a digital revolution. Ambush marketing, previously
limited to physical spaces, is now flourishing in the virtual world. This transformation creates
never-before-seen challenges for event organizers, sponsors and legal systems across the
globe. The speed of technological change is often more rapid than legislative and regulatory
response. This establishes a highly dynamic context in which the traditional legal concepts

have difficulty gaining a foothold.

The interplay between ambush marketing and intellectual property rights is quite intricate in
the Indian context. This has opened up a globally competitive market for the burgeoning digital
economy of the country, paving the way for innovative marketing strategies. But it has also
revealed cracks in the current legal framework. This has resulted in reliance on a patchwork
of laws, rather than there being specific legislation addressing issues of digital ambush

marketing. This reality calls for a thorough rethinking of legal tools.

The international character of digital platforms adds to the challenge. Today with the internet,
it has never been easier for ambush marketing campaigns to cross borders. That raises
questions of jurisdiction and enforcement in an interconnected world. Indian legislators and
judiciary should try to overcome these challenges while keeping global best practices and

commitments in mind.

New technologies are transforming the ambush marketing landscape. New tools for marketers
and rights holders alike, including the application of artificial intelligence, blockchain, and the
Internet of Things. These technologies offer the potential for more advanced ambush
techniques. They also highlight possible recommendations to strengthen the protection of rights
and their enforceability. Their implications are essential to developing forward-looking legal

strategies.

BACKGROUND OF AMBUSH MARKETING

Ambush marketing first became controversial in the 1980s. It sought to capitalize on big
events that didn’t have official sponsorship deals. One of the earliest examples was at the 1984

Los Angeles Olympics. Kodak, which was not an official sponsor, had ads with a Soviet
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athlete. This shrewd tactic aligned Kodak to the event with no associated fees of the same

magnitude!'.

Ambush marketers used all sorts of tactics to take advantage of the publicity surrounding the
event. They purchased ads near venues and sponsored specific athletes. Certain brands created
campaigns that spoke indirectly to events but avoided outright mentions. Others handed out
branded merchandise to people watching at event locations. These tactics frequently skirted
legal and ethical boundaries. They presented hurdles for event organizers and official

Sponsors.

There were no specific provisions addressing ambush marketing in India’s legal landscape.
Organizers were forced to fall back on existing intellectual property laws. Legal protections
from trademark and copyright offered little recourse against ambush tactics. These limitations
were highlighted by the case of ICC Development v. Arvee Enterprises. Delhi High Court held
that using world cup logo themselves were not passing off2. The decision highlighted the need

for stronger legal mechanisms.

As marketers became aware, the ambushers optimized their game. Their work moved from
simply mis-using logos to more subtle techniques of association. Brands started producing
thematic campaigns that tiptoed around the atmosphere of the events. Guerrilla marketing
brought fresh aspects to ambushes. Flash mobs and street performances and viral stunts
became common tools. These changing tactics blurred legal lines and raised questions on fair

competition.

Ambush marketing was closely tied to the rise of sponsorship. Official sponsors began to
demand firmer protections to justify their investments. For their part, event organizers adopted
tougher contractual terms and created “clean zones” around venues. Some countries even
passed special anti-ambush laws. South Africa, for example, enacted such laws for the 2010
FIFA World Cup®. These steps indicated a change toward proactive responses against ambush

marketing in the law.

! Meenaghan, T., "Ambush Marketing: A Threat to Corporate Sponsorship," Sloan Mgmt. Rev., 38(1), 103-113
(1996).

2 ICC Development (International) Ltd. v. Arvee Enterprises, 2003 (26) PTC 245 (Del).

3 McKelvey, S. & Grady, J., "Sponsorship Program Protection Strategies for Special Sport Events: Are Event
Organizers Outmaneuvering Ambush Marketers?," J. Sport Mgmt., 22(5), 550-586 (2008).
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INTELLECTUAL PROPERTY RIGHTS RELEVANT TO AMBUSH MARKETING

Abuse of proprietary rights is a key mechanism for addressing the issue of ambush marketing.
Trademark law looms large in this struggle. It safeguards logos, symbols and related marks
used at the event from being misused. The Indian Trade Marks Act, 1999 provides for strong
protection against infringement. Section 29 prohibits use of similar marks leading to

confusion®.

Copyright law also provides a shield against certain ambush marketing tactics. Event
organizers often rely on copyright to protect their creative works. This includes promotional
materials, broadcast rights, and event-specific content. The Copyright Act, 1957 grants
exclusive rights to reproduce and distribute such works. Ambush marketers who misuse

copyrighted content may face legal consequences.

Design rights offer another layer of protection against ambush marketing. The Designs Act,
2000 safeguards the visual design of products. This can include event merchandise, mascots,
or unique visual elements. Ambush marketers attempting to mimic official designs may
infringe these rights. The Act provides for both civil and criminal remedies in case of

infringement.

In this regard, unfair competition laws serve as a complementary legal mechanism alongside
intellectual property rights. The Competition Act, 2002 outlaws practices that have the effect
of distorting fair competition. This can include, in some cases, ambush marketing techniques.
If it deeply the market for official sponsors it could be seen as anti-competitive. The Act gives

powers to the Competition Commission to investigate such practices and impose penalties.

In the digital age, protecting intellectual property is increasingly difficult. Grey areas in
existing online marketing laws are frequently seized upon by ambush marketers. Infringing
content can spread quickly on social media platforms and even viral marketing campaigns.
The Information Technology Act,2000 does allow some degree of recourse in such scenarios.

It deals with cybersquatting and the unauthorized use of domain names.

Indian courts have struggled with the question of whether these laws into could apply to

ambush marketing. The importance of existing protections in the case of ICC Development v.

4 The Trade Marks Act, 1999, No. 47, Acts of Parliament, 1999 (India).
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Arvee Enterprises The Delhi High Court held that mere use of a world cup logo was not
passing off°. This case highlighted the need for more specific legal regimes to regulate ambush

marketing.
LEGAL CHALLENGES IN THE DIGITAL AGE

Enforcement against digital trademark infringement faces distinct challenges. Hashtags and
user-generated content on social media are erasing brand association lines. The Delhi High
Court encountered this issue in the case of Tata Sons Limited v. Greenpeace International. It
struggled to define the boundaries of trademark use in online activism®. Such cases highlight

the need for nuanced interpretations of trademark law in digital contexts.

Copyright protection faces similar hurdles in the age of viral content. Memes and short video
clips can rapidly disseminate event-related material. Distinguishing between fair use and
copyright infringement becomes increasingly complex. The infamous "Tanmay Bhat Snapchat
controversy" exemplifies these challenges. It sparked debates on the limits of parody and free

speech in digital media’.

The anonymity and speed of the internet complicate enforcement efforts. Ambush marketers
can quickly launch and remove campaigns. This makes it difficult for rights holders to gather
evidence and pursue legal action. The Information Technology Act, 2000 provides some

recourse. However, its provisions often lag behind the pace of technological advancement.

Data protection laws intersect with ambush marketing in unexpected ways. Personalized digital
advertising can inadvertently associate brands with protected events. The Personal Data
Protection Bill proposed in India poses challenges for targeted marketing strategies. It may

help limit some kinds of digital ambush marketing.
INDIAN LEGAL FRAMEWORK AND RECENT DEVELOPMENTS

Over the last few years, however, the Indian legal landscape addressing ambush marketing has
changed considerably. As a cornerstone Act in this regard, we have Section 29 of the Trade

Marks Act, 1999. The Act's section 29 gives strong protection against infringement of

5 ICC Development (International) Ltd. v. Arvee Enterprises, 2003 (26) PTC 245 (Del).
® Tata Sons Limited v. Greenpeace International, (2011) 178 DLT 705.
" Gupta, A., "The Snapchat Controversy: Free Speech vs. Right to Privacy," 5 NUJS L. Rev. 157 (2012).
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registered marks. And this clause has proved effective in reducing traditional forms of ambush
marketing. But that has yet to be tested for digital strategies, and still falls into the realm of

judicial interpretation.”

Changes in Trade Marks Rules in 2017 had further simplified the registration mechanism. This
has allowed for faster protection of marks related to events. The principle of "well-known
marks" is one that has become increasingly relevant in the Indian Jurisprudence. It provides
more secure protection for existing event brands against ambush techniques. Toyota Jidosha

Kabushiki Kaisha v. Prius Auto Industries Ltd. is a prime example.®

The Copyright Act, 1957 has undergone significant amendments to address digital challenges.
The 2012 amendments introduced provisions for technological protection measures. These aim
to prevent unauthorized access and reproduction of copyrighted content. The Delhi High
Court's decision in Super Cassettes Industries v. MySpace Inc. highlighted the Act's
applicability to online platforms®. It underscored the need for proactive measures against digital

infringement.

The Information Technology Act, 2000 plays a crucial role in addressing online ambush
marketing. Section 79 provides safe harbor provisions for intermediaries. However, it also
mandates due diligence to prevent infringement. The "Shreya Singhal v. Union of India"
judgment clarified the scope of intermediary liability. It emphasized the need for specific
knowledge of infringing content!®. This ruling has implications for social media platforms

hosting ambush marketing content.

The Competition Act, 2002 offers an alternative avenue for addressing ambush marketing.
Section 4 prohibits abuse of dominant position. This could potentially apply to cases where
ambush marketing significantly distorts market competition. The Competition Commission of
India has shown willingness to examine such practices. However, jurisprudence in this area

remains limited.

Recent legislative initiatives signal a growing awareness of digital challenges. The Personal

Data Protection Bill, 2019 proposes stringent regulations on data usage. This could impact

8 Toyota Jidosha Kabushiki Kaisha v. Prius Auto Industries Ltd., (2018) 2 SCC 1.
% Super Cassettes Industries v. MySpace Inc., 2011 SCC OnLine Del 3131.
10 Shreya Singhal v. Union of India, (2015) 5 SCC 1.
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targeted digital marketing strategies often employed in ambush campaigns. The proposed
Digital India Act aims to update the IT Act for the modern digital economy. It may introduce

specific provisions addressing online marketing practices.

Indian courts have grappled with applying existing laws to novel digital scenarios. The Delhi
High Court's approach in Bennett Coleman & Co. Ltd. v. Soumyadipta Pal showcased judicial
creativity. It extended the concept of "meta-tag infringement" to combat digital ambush
tactics!!. Such rulings demonstrate the judiciary's efforts to adapt traditional legal principles to

the digital realm.
CONCLUSION

The digital age has transformed ambush marketing and intellectual property rights protection.
Indian laws struggle to keep pace with technological advancements. The absence of specific
anti-ambush legislation creates regulatory gaps. Courts and legislators face complex issues of
jurisdiction and enforcement in digital contexts. Intellectual property rights remain crucial but
require nuanced interpretation online. Recent amendments to the Trade Marks Act and
Copyright Act address some digital challenges. However, they often fall short against
sophisticated ambush tactics. The Information Technology Act provides limited recourse with

outdated provisions.

Judicial decisions show adaptability to digital realities. Courts have expanded traditional
concepts to encompass online marketing practices. The Bennett Coleman case exemplifies this
trend!2. Legislative initiatives like the proposed Digital India Act may offer new tools against
digital ambush marketing. Global digital platforms necessitate international cooperation.
India's participation in TRIPS and the Madrid Protocol is crucial. Yet, harmonizing laws across
jurisdictions remains challenging. Emerging technologies like Al and blockchain present novel

legal questions.

The future requires a multifaceted approach. Specific legislation, strengthened contractual

protections and industry self-regulation may be necessary. Continued judicial creativity in

! Bennett Coleman & Co. Ltd. v. Soumyadipta Pal, 2015 SCC OnLine Del 13042.
121d.
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interpreting existing laws will be key to addressing evolving digital ambush marketing

strategies.
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