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ABSTRACT 

The internet is a significant factor in the growth of fanfiction. Fanfictions 
ended up being published in numerous websites with almost no expense to 
the fans because to the development of the internet and its widespread use 
and popularity worldwide. There are specific websites for the production of 
fanfiction for the many fandoms since some aspects of popular culture (pop 
culture) are tremendously popular. Due to the availability of these websites, 
the concept of a publisher as a whole has been abandoned, which increases 
the likelihood that works will be plagiarised and so violate the author's rights. 
The fanfiction community is a self-governing, regulatory entity. Since 
fanfiction is based on original material, its authors still have a right to 
protection against plagiarism within the fandom because they are producing 
original material that is the result of their imagination and ingenuity. It 
happens frequently when a writer steals an existing piece of fanfiction, alters 
the character names, and then passes it off as the writer's original work for 
the fandom in question. This paper studies how the fanfictions published on 
the internet have in them significant properties for protection of copyright. 

Keywords: fanfiction, popular culture, internet, original work, derivative 
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Introduction 

Fanfiction has changed from the practise of handing out short stories at fan events to its current 

form: online posting. It is an unprofessional piece of writing that is based on a well-known 

piece of popular culture. Copyrights are the connection between fanfiction and intellectual 

property law. Any intellectual property protection that safeguards any creative, literary, 

theatrical, musical, or cinematic work is known as a copyright. In essence, a copyright offers 

immediate protection to the person who wrote a book, play, poem, artwork, photo, film, song, 

etc. In America, there is jurisprudence on this subject, but not in India1. 

The internet is a significant factor in the growth of fanfiction2. Fanfictions ended up being 

published in numerous websites with almost no expense to the fans because to the development 

of the internet and its widespread use and popularity worldwide. There are specific websites 

for the production of fanfiction for the many fandoms since some aspects of popular culture 

(pop culture) are tremendously popular. Due to the availability of these websites, the concept 

of a publisher as a whole has been abandoned, which increases the likelihood that works will 

be plagiarised and so violate the author's rights. The interesting thing about this fanfiction is 

that each character may be altered to suit the tastes and whims of the reader3. Fanfiction writers 

occasionally make an effort to maintain the character's persona as intended by the original 

author, but most of the time they choose to add their own perceptions to the character in 

question in accordance with their plot. 

Dichotomy of Characters 

The fictional characters are significant in this setting. This is due to the way that these creatures 

are characterised, which draws in the general public to the point where they create fanfiction 

about them. In most cases, the most significant events in the life of one or a small number of 

persons are shown in popular fandoms. Because of this, certain characters are more appealing 

than others. In fanfiction, not every fictitious character is equally significant. Instead of just 

being fictional characters, there seems to be more of a connection with characters from other 

 
1 R. Tushnet, Legal Fictions: Copyright, Fan Fiction, and a New Common Law, 17 LOY. L.A. ENT. L.J. 651, 
655 (1997) 
2 R. Davies, Collaborative Production and the Transformation of Publishing: The Case of Wattpad, p. 5 4 
(2017). 
3 R. Tushnet, and R. Black, Online Fan Fiction, Global Identities, and Imagination, Research in the Teaching of 
English, 43 NCTE 397, 398 (2009) 
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fandoms who seem to mirror different aspects of human nature. Compared to Winnie the Pooh, 

fanfictions based on Sherlock Holmes and Harry Potter4 will be more prevalent. 

In this case, it is necessary to decide what would qualify as a fictional figure in a legal text. A 

fictional character also has a name, an identity, and both physical and psychological 

characteristics. The identity would be a reference to the kind of character they are, such as a 

human, an animal, a legendary figure, etc. The mental features relate to the characterization 

provided or the character arc in the novel; the physical traits are self-explanatory. The 

character's description must be done in a way that makes him or her stand out.  

Harry Potter as a character does not have any copyright protection, despite the fact that the 

Harry Potter novels are copyrightable5. Cartoon characters have some degree of copyright 

protection, literary characters have less, and cinematic characters have even less copyright 

protection. The reason for the last one is that it involves a real person playing the part of a 

fictional character, and the public ultimately watches these as movies, TV episodes, or videos. 

The level of imagination in use is the cause of this variation. Even if a character can be 

described in detail to the smallest detail, the character only truly comes to life when it can be 

seen. 

This elevates comic book and cartoon characters to a high pedestal. The same isn't completely 

true, though, for characters played by real-life actors on the big screen since it gets even harder 

to distinguish between the character being played and the actor who plays it. The difference 

may be seen in the storied Sherlock Holmes, whose works were first published in the literary 

form before being adapted into a series of comic strips by Charlton comics in 1955. The same 

adaptations have also been transformed into movies and BBC TV shows. It is evident from 

numerous decisions in various courts that the copyrightability of fictitious characters is a key 

factor in deciding the conflict between authors of fandoms and writers of fanfiction. 

Character Protection Criteria 

There is no question that the authors of fandoms, whether they be for a book, movie, TV show, 

or anime, own the copyrights to their respective works. The question of whether the fanfictions 

and other similar fan expressions violate the aforementioned copyright must be asked at this 

stage. The question of whether or not the authors of fanfiction themselves are copyright holders 

 
4 J. Rowling, Harry potter Series (BOOKS 1-7), (1999-2007). 
5 S. Vander Ark, The Lexicon: An Unauthorized Guide to Harry Potter Fiction and Related Materials, (2009) 



Indian Journal of Law and Legal Research    Volume IV Issue VI | ISSN: 2582-8878  
 

 Page: 4 
 

is another topic of contention. Theoretically, fanfiction writers do not have the same rights as 

authors of original works. The original work that the fanfiction writer has added to the story 

must be taken into consideration when determining whether fanfiction writers themselves 

possess copyright. Unless they have introduced an original character, the authors of fanfiction 

do not have copyright on the story's characters. 

However, the "character definition" requirement is one of the few significant and pertinent tests 

at hand for the creator of the fandom to have a copyright over the character. In accordance with 

this test, the character's evolution will determine whether or not the fandom's creator has 

copyright for the character. 

According to the Nichols v. Universal Pictures Corporation6 test, J.K. Rowling would have a 

greater copyright for characters like Harry Potter, Voldemort, and Dumbledore than for 

Theodore Nott and Gabriella Delacour in the Harry Potter series. Three crucial criteria must be 

met, according the test: characterization, character recognition across national boundaries, and 

public acknowledgment of distinctive expressive aspects. The use of this test alone had 

drawbacks, which were brought to light in the US case of Burroughs v. Metro Goldwyn Mayer7 

regarding the character of Tarzan. This case demonstrated that the use of the test would be 

extremely subjective, in part because it was difficult to alienate the character from an idea while 

using the test. The fundamental premise of copyright is that only expressions of such ideas are 

subject to copyright protection. In the case of Warner Bros. Pictures v. Columbia Broadcasting 

System, another test known as the "narrative being told test" was presented. This test had 

established that a character's relationship to the plot is a crucial factor in determining whether 

or not they are protected by copyright. 

In the case of Universal City Studios v. Kamar Industries, it was decided that the names of the 

characters were so closely related that one could not distinguish between them without drawing 

attention to the plot. When the iconic James Bond character was put through both the character 

delineation and the narrative being told criteria, the courts determined that the character was 

copyrightable. 

The effects of addressing fandoms as a resource management issue need to be looked into, as 

well. Beginning with a declaration of this balance from international law may be helpful 

 
6 45 F.2d 119 (2d Cir. 1930) 
7 205 Cal.App.2d 441 
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because contemporary copyright law is intrinsically transnational and treats creativity as a 

natural resource. 

The Stockholm Declaration on the Human Environment's principle 21 states that "States have... 

the sovereign right to exploit their own resources in accordance with their own environmental 

policies and the responsibility to ensure that activities within their jurisdiction or control do not 

cause damage to the environment of other States. This demonstrates how the right to profit 

from one's resources must be balanced against the right of others to utilise and enjoy their 

resources without fear of causing harm to their own. 

Plagiarism 

The concept of plagiarism of original content has been studied in the past, but it differs from 

what is understood by the fanfiction community when writers of fanfiction copy the work of 

other writers. Fanfiction is generally not commercialised and is also sought after by readers in 

general. The fanfiction community is a self-governing, regulatory entity. Since fanfiction is 

based on original material, its authors still have a right to protection against plagiarism within 

the fandom because they are producing original material that is the result of their imagination 

and ingenuity. It happens frequently when a writer steals an existing piece of fanfiction, alters 

the character names, and then passes it off as the writer's original work for the fandom in 

question8. 

This process is made simpler by the anonymity offered by the internet, which enables people 

to act unethically without worrying about the consequences. Following the debut of Archive 

of Our Own by the Organization for Transformative Works in 2007, which only stores 

fanfiction and other fan works, David Karp created tumblr.com in 2008, a microblogging 

platform that allowed users to interact with other fan works. The rise of digital platforms for 

fanfiction has been both a benefit for the intended audiences that search the internet for this 

content and a curse because it made content more accessible and made it easier for content 

thieves to steal it9. Fanfiction websites may not do much to enforce rules and regulations to 

prevent content filtering, which raises the possibility of unlawful copying. 

Regarding the claim that the market for original derivative works is being replaced by 

fanfiction, fan works are themselves derivative works because they are based on an earlier 

 
8 R. Black, Online Fan Fiction and Critical Media Literacy, 26(2) ISTE 75, 77, (2009-10) 
9 De Kosnik, Should Fan Fiction Be Free?, 48(4) Cinema Journal 118, 122 (2009). 
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work. Being merely a derivative work is insufficient; it must also replace the derivative's 

original market10. It is improbable that any derivative markets would be replaced by non-

commercial fanfiction. Because fanfiction is an alternative expression of the original material, 

its authors and viewers continue to be admirers of the original work. It makes sense that fans 

will read authorised derivative works like TV programme spin-offs or sequel books out of a 

passion for the original content, and that when these works are read, new fanfiction will be 

created as a result. 

In response to legal threats from the authors, fanfiction writers assert fair use and their non-

professional status. If an owner of the original content sued them, they could use the fair use 

defence because writing fanfiction is typically transformative and does not replace because the 

average fan does not get paid for their work11. Fanfiction is also created all over the world, and 

the average writer does not have the financial resources to defend themselves in protracted 

legal battles. 

Derivative Work 

In order to codify its already-existing social norms and develop a system of best practises that 

implements the norms, the fanfiction community should take the lead from other communities 

and combine legal and community mindset. This will result in the creation of a regulatory 

system to deal with plagiarism. Best practises can be applied by forming an association, which 

would be very beneficial to the fanfiction community. The DMCA and E-Commerce 

Directives' notification and takedown processes would be comparable to how these standards 

would be enforced12. 

There is no need to worry about enforcement by original content owners and works violating 

moral rights because these best practises would only apply inside the fanfiction community and 

given the community's history of self-regulation. The major challenge with best practises is 

going to be how to adopt and control them; yet, for best practises to be realised, some effort 

must come from within the community. Implementing best practises will assist writers address 

their concerns about plagiarism and provide security for their work13. Just because fanfiction 

 
10 Fox, Aggregation Analysis in Copyright Infringement Claims - The Fate of Fictional Facts, 115(3) Columbia 
Law Review 661, 665, (2015). 
11 S. Estes, Fanfiction Dilemma: Is it Copyright Infringement or Fair Use?, Kent. Law J., 2009 
12 Steven A. Hetcher, Using Social Norms to Regulate Fan Fiction and Remix Culture, 157 U. PA. L. REv. 
1869, 1885 (2009) 
13 Bryan H. Choi, The Anonymous Internet, 72 MD. L. REv. 501, 503 (2013). 
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is a non-commercial endeavour and is based on original content does not mean that its authors 

do not need protection within their community. 

If, for instance, Internet user B plagiarised Internet User A's Divergent fanfiction that included 

Divergent characters in the Hunger Games and used the Divergent trope, then User A should 

have the right to compel the removal of the plagiarism through the association. 

Due to the huge number of websites that host fanfiction—there are close to 1000 known hosting 

websites—an association is required. Therefore, in order to bring them under the best practises, 

there must be a single organisation. An organisation would be especially helpful to individuals 

within the community who are not necessarily entitled to those methods, but outsiders would 

still be able to seek whatever remedies are provided to them through present means. Since the 

fanfiction community already operates by its own rules, adding a set of best practises only lists 

and reinforces the existing standards. It is challenging for owners of the original content rights 

or other fanfiction writers to file lawsuits against members of the community due to the nature 

of the fanfiction community. Since it is primarily anonymous, remedies could be based on 

usernames rather than real names14. Even if a fanfiction author or owner of the rights to original 

content wanted to hold an anonymous person accountable, they would have to go through the 

entire process of either subpoenaing a website or, as a last resort, filing a lawsuit under in rem 

jurisdiction, which would allow the court to decide rights based on the website domain.  

Alternately, members of the community have trouble defending their work since they cannot 

take legal action; instead, they must organise the local community to enact the public mockery 

and condemnation that are demanded under unwritten standards. For a writer who doesn't have 

hordes of admirers to help find the plagiarist and threaten the community without repercussions 

against them, this may be challenging. Furthermore, there is no assurance that reporting 

plagiarism on message boards like the one on Fanfiction.net will get the offending material 

taken down or put a stop to repeat offenders. The best practises should incorporate clauses that, 

by allowing more effective enforcement than what is currently permitted, fill in the gaps of the 

current removal procedures15. 

 
14 Narisa Bandali, I Wrote This, I Swear!: Protecting the "Copyright" of Fanfiction Writers from the Thievery of 
Other Fanfiction Writers, 101 J. PAT. & TRADEMARK OFF. Soc'y 274 (31) 
15 Natalie H. Montano, Hero with a Thousand Copyright Violations: Modern Myth and an Argument for 
Universally Transformative Fan Fiction, 11 Nw. J. TECH. & INTELL. PROP. 689, 692 (2013) 
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Enforcing notice and takedown online can generally run into problems with law and 

jurisdiction. Worldwide, fanfiction is produced, and each nation has a unique copyright 

enforcement strategy. Because of this, the best practises would examine two distinct legal 

systems, American and European, which have comparable processes for dealing with content 

that is infringing. Issues with jurisdiction are also disregarded because enforcement is carried 

out by a hosting website rather than through a country-based organisation that regulates 

enforcement procedures. The responsibility in this situation may be to develop and impose best 

practises on affiliated websites that implement the notice-and-takedown procedures. 

Websites could also require users to abide by best practises via terms and conditions and 

enforce them using takedown and notice processes akin to those in the DMCA and E commerce 

Directives. As long as their copyright is protected, this can provide fanfiction writers authority 

over their work and access to remedies for plagiarism without having to hire attorneys and pay 

their fees. 

Conclusion 

The WIPO Copyright Treaty talks about the rights of authors and the protection of works in 

the digital sphere. Computer programmes, data compilations, and other resources are protected 

by copyright. Computer programmes are protected under Art. 4 regardless of the way they are 

expressed. Since this is a modernization of the law, it is crucial to keep in mind that when one 

thinks of copyright, he typically associates it with literary works like novels. But as the digital 

era has progressed, it is clear that protecting source code creation is as important16. 

Because fanfiction fosters community invention, the primary goal of copyright is achieved in 

circumstances where it is used. The published author retains ownership of his or her work, with 

the restriction that others may use it as inspiration to create their own, therefore the right is 

unaffected. When a fanfiction writer expands on their story, they pair up new love interests, 

examine unpopular or unexplored characters from various media, and broaden the plot. 

Because they are drawing from their own knowledge, experiences, and interests, authors of fan 

fiction often give diverse interpretations and scenarios. However, because this is centred on a 

gift culture, the characters or plots are based on popular programmes, people, movies, etc. 

It is important to draw attention to the idea-expression duality as well since it will help frame 

the conversation. Each rendition of the character has a unique expression. The original author's 

 
16 WIPO Copyright Treaty (1996), Article 4. 
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characters are already constrained by the published material they have produced. A fanfiction 

author may build on or completely alter these characters, and the way they are portrayed will 

differ greatly from how the original author would have done so. Even though these characters 

or literary  settings may be the same, the author's interpretation of the story within them is very 

different. As two distinct people with different viewpoints, the cognitive processes used to 

develop the novel, the setting, the motivations, and even the author's actions, will differ. Thus, 

their execution of the idea will be entirely different. 

Findings 

Since revisions to literary and artistic works such as dramatisations, translations, adaptations, 

abridgments, and other changes are considered derivative works. Fanfiction is said to contain 

characteristics from the original plot that prevent it from being considered an adaptation. By 

virtue of its name, fan diction expresses admiration for a specific literary setting while also 

extending the plot. Fanfiction, on the other hand, differs from a derivative work in that 

published works are only used as sources of inspiration. Fanfiction goes beyond simply 

changing the work's form by adding new stories, viewpoints, etc. 

Analytically, a movie adaptation is regarded as a derivative work because it adheres to the 

original text while adapting it for a different medium. Each reader can have a unique 

relationship with and understanding of the character they are reading through this medium. The 

instances of reader experience and interpretation go beyond simple alterations of works; 

instead, they lay the groundwork for an entirely new work based on the authors' personal 

experiences and points of view. In this sense, fanfiction works are original and not derivative 

even though they may incorporate elements from other works and alter them. 

  


