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ABSTRACT 

Indian Counter-terrorism law has evolved from the Unlawful Activities Act, 1967 

(UAPA) through the Terrorist and Disruptive Activities Act, 1987 (TADA) to the 

Prevention of Terrorism Act, 2002 (POTA). Section 15 of the UAPA defines a 

‘terrorist act ’as “whoever does any act with intent to threaten or likely to threaten 

the unity, integrity, security or sovereignty of India or with intent to strike terror 

or likely to strike terror in the people or any section of the people in India or in 

any foreign country”. Courts read these specific laws with various sections of the 

Indian Penal Code, 1860. In PUCL v. Union of India, the SC upheld the 

constitutional validity of POTA as not “offending Article 19(1)(a) and 19(1)(c) of 

the Constitution of India.” In Kasab v. State of Maharashtra, the SC approved the 

death sentence of the terrorist given “the death penalty remains on the statute book 

as punishment for certain offences, including waging war and murder.” The 

National Investigation Agency Act has made the NIA the central counter-

terrorism law enforcement agency in India. Section 1(2)(a) of the NIA Act applies 

“to citizens of India outside India”. Sections 20 and 38 of the UAPA define 

punishment for “any person who is a member of a terrorist gang or organisation” 

with imprisonment for 10 years. The schedule of the UAPA lists banned 

organizations too. 
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Introduction: 

Terrorism is simply “criminal acts, including against civilians, committed with the intent to 

cause death or serious bodily injury, or taking of hostages, with the purpose to provoke a state 

of terror in the general public or in a group of persons or particular persons, intimidate a 

population or compel a government or an international organization to do or to abstain from 

doing any act.”1  India, is a country who has faced terrorism ever since sovereignty and freedom 

dawned upon her. India over the years have faced foreign as well as well domestic terrorism. 

Facing various organisations and groups ranging from Al-Qaida, ISIS to Maoists, India is 

among the top countries that called for international treaties and alliances at the earliest.  

While majority of the lot like students, researchers etc. focuses on going in depth about this 

subject and also making this their subject of extensive study, very little attention has been given 

to the judicial actions of the government authorities to how the accused offenders are 

prosecuted. My study is limited to the gamut of counter-terrorism laws relating to the 

investigation, criminal proceedings, jurisdiction of courts including central laws such as 

Unlawful Activities (Prevention) Act, 1967 (‘UAPA’), and various state laws.  

Various laws relating to Counter-terrorism in India, judicial proceedings and course of 

law: 

The Indian Penal Code 1860, and the Code of Criminal Procedure, 1973, contains several 

provisions relevant to terror cases. Apart from general provisions of murder, rape, criminal 

conspiracy etc, it contains certain sections directly focusing on acts of terrorism like waging 

war against the Indian Government, 2 sedition (words/signs/visible representation to bring 

hatred or contempt, or exciting disaffection towards the government in India)3 etc. 

India has had many laws to prevent terrorism. The anti-terror laws or statutes in India  has 

begun with the Unlawful Activities (Prevention) Act, 1967 (UAPA). The Terrorist and 

Disruptive Activities (Prevention) Act, 1987 (TADA) was second in line and the Prevention of 

Terrorism Act, 2002 (POTA) was the last block in the wall. In the backdrop of Indira Gandhi's 

assassination 1984, the parliament enacted the Terrorist and Disruptive Activities (Prevention) 

Act, 1985 (TADA) which remained in force till 1995 which then later lapsed following several 

 
1
 UN Security Council Resolution 1566 (2004) 

2
 Indian Penal Code 1860 (‘IPC’), section 121 (punishable with death or life imprisonment, along  

with fine). 
3
 IPC, section 124A (punishable with imprisonment for maximum three years or with fine or with  

both). 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i


Indian Journal of Law and Legal Research                                                   Volume II Issue I | ISSN: 2582 8878 

                   

3 
 

allegations of misuse. After the Parliament attack in 2001, Prevention of Terrorism Act, 2002 

(POTA) was enacted. This enactment faced several criticisms and was named unlawful by 

many as it contained a broad definition of a ‘terrorist act’ that covered political dissents, 

allowed prolonged pre-trial detentions etc. In the famous PUCL vs Union of India,4 the apex 

court of the country upheld the constitutional validity of POTA. It stated that POTA is not 

“offending Article 19(1)(a) and 19(1)(c) of the Constitution of India” and thereby 

constitutional. This act was later repealed in 2004 under mass opinion of the public and jurists. 

POTA though repealed is still very relevant even this year since its repeal as the pending 

investigations and legal proceedings instituted under the act still remain unaffected.5 Although 

no Court was given the permission to take cognisance of an offence under POTA after the 

expiry of a term of one year since the repealing of the  same but the act also permitted the 

institution of investigation, legal proceedings or remedies after repeal.6 

Ever since 2008, the new National Investigation Agency Act has made the “NIA” the main 

central counter-terrorism law enforcement agency in India. Meanwhile Unlawful Activities 

(Prevention) Act, 1967 (UAPA) with amendments in 2013 replaced Terrorist and Disruptive 

Activities (Prevention) Act, 1987 (TADA) and Prevention of Terrorism Act, 2002 

(POTA). The law was mainly enacted by Parliament in 1967 to enable the imposition of 

reasonable restrictions on the rights to freedom of speech and expression, right to peaceful 

assembly, and right to form associations or unions in the interest of sovereignty and integrity 

of India which are all fundamental rights guaranteed to the citizens.7 Stringent provisions on 

terrorism were added only later through various amendments starting in 2004, following 

POTA’s repeal as it was a general rule against unlawful activities. Unlawful Activities 

(Prevention) Act, 1967 (‘UAPA’) defines a ‘terrorist act’ as “whoever does any act with intent 

to threaten or likely to threaten the unity, integrity, security [economic security] or sovereignty 

of India or with intent to strike terror or likely to strike terror in the people or any section of the 

people in India or in any foreign country”.8  It also had an amendment  to increase the period 

of detention of an offender without bail.9 Lastly the act was amended  in 2013, which dealt 

 
4
 W.P.(C) No. 389/2002 

5
 POTA Repeal Act, section 2(2). 

6
 POTA Repeal Act, section 2(2), proviso. 

7
 Unlawful Activities (Prevention) Act, 1967 (‘UAPA’), Statement of Objects and Reasons. 

8
 Unlawful Activities (Prevention) Act, 1967 (‘UAPA’), Section 15 

9
 Unlawful Activities (Prevention) Act, 1967 (‘UAPA’), Section 43D(2). 
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largely with the economic and financial aspects of terrorism. 10 

The Parliament enacted the National Investigation Agency Act, 2008 (‘NIAA’) to provide for 

a special investigation agency at the national level to investigate and prosecute offences 

affecting the sovereignty, security and integrity of India.11 The National Investigation Agency 

Act, 2008 (‘NIAA’)  provides for the establishment of the NIA that may conduct investigation 

and prosecution when any offence is committed under the UAPA, SAARC Convention 

(Suppression of Terrorism) Act and/or Chapter VI of IPC (Offences against the State, including 

sedition and waging war against India), and other laws listed in its Schedule (known as 

Scheduled Offences).12 According to the National Investigation Agency Act, 2008 (‘NIAA’), 

after an FIR is recorded with respect to a Scheduled Offence, the police officer must forward 

the report to the State government, and the state government shall forward it to the Central 

government or union government at the earliest.13 Within fifteen days from the receipt of the 

report, the Central government shall determine if this is a fit case to be investigated by the 

National Investigation Agency, based on whether the offence is a Scheduled Offence, the 

gravity of the offence, and other relevant factors.14 The Central government may suo moto also 

direct the National Investigation Agency to investigate an offence when it believes a Scheduled 

Offence has been committed.15 Once the National Investigation Agency takes over the 

investigation, the State government and police shall stop their investigation and forward all 

relevant records to the National Investigation Agency.16 The National Investigation Agency 

may request the State government to associate itself with the investigation, or may transfer the 

case back to the State government, with the prior approval of Central government.17. The NIAA 

was enacted only in 2008 but even the  investigation of Malegaon bombings of 2006 was 

handed over to NIA. The case was initially registered at a Mumbai police station, but was 

transferred to the NIA in 2011 by the Union Home Ministry in accordance with these 

provisions.18 

 
10

 Unlawful Activities (Prevention) Amendment Act, 2012. 
11

 National Investigation Agency, India 
12

 National Investigation Agency Act, 2008 (‘NIAA’), section 3 read with the Schedule. 
13

 National Investigation Agency Act, 2008 (‘NIAA’), section 6(1) and (2). 
14

 National Investigation Agency Act, 2008 (‘NIAA’), Section 6(3). 
15

 National Investigation Agency Act, 2008 (‘NIAA’), Section 6(4) 
16

National Investigation Agency Act, 2008 (‘NIAA’), Section 6(6) 
17

 National Investigation Agency Act, 2008 (‘NIAA’), Section 7 
18

 Pragyasingh Chandrapalsingh Thakur v State of Maharashtra, 2014 (1) Bom CR (Cri) 135 

(Bombay High Court). 
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Several special courts have been established just to deal cases concerned with offences of 

terrorism. Such special courts were established under Terrorist and Disruptive Activities 

(Prevention) Act, 1987 and then again under Prevention of Terrorism Act, 2002 (POTA). After 

the repeal of Prevention of Terrorism Act, 2002 (POTA), many of its substantive provisions 

were reintroduced through amendments in the Unlawful Activities (Prevention) Act, 1967 

(‘UAPA’), its provisions on Special Courts were modified and introduced into the new National 

Investigation Agency Act, 2008 (‘NIAA’) enacted in the same year. The National Investigation 

Agency Act, 2008 (‘NIAA’) directs power to both the central and state governments to have 

special courts for the trial of scheduled offences.19 It also defines the jurisdiction of regular 

courts on the trial of cases related to Terrorism. If an offence under the UAPA is investigated 

by the NIA, a regular Court of Sessions may not try it.20 

Thirty Five Plus Special Courts have been set up by the Indian government under the National 

Investigation Agency Act, 2008 (‘NIAA’). Many Terrorism cases, including the Parliament 

attack case,21 the Hyderabad Mecca Masjid blasts,22 Samjhauta Express blasts,23 and the Delhi 

High Court blast case,24 have involved trial in Special Courts. In Redaul Hussain Khan v NIA,25 

the Supreme Court held that a person arrested under any of the offences in National 

Investigation Agency Act, 2008 (‘NIAA’), only a Special Court can try the accused and hand 

him over to police or judicial custody. During the course of investigation also, only a Special 

Court can extend the duration of detention of the accused. On the absence of such a court, this 

power lies with the Sessions Court and also the power to grant bail under Section 437 of the 

CrPC which defines provisions to grant bail on non-bailable offences. The aggrieved party 

cannot directly approach the High Court under section 439 of the CrPC. But may appeal to the 

High Court in accordance with section 21(4) of NIAA.26 An important mechanism introduced 

under POTA was the Review Committee apart from Special Courts, to be constituted by the 

Central government and each State government.27 At the time of the original enactment it had 

 
19

 National Investigation Agency Act, 2008 (‘NIAA’), sections 11(1), 22(1). 
20

 National Investigation Agency Act, 2008 (‘NIAA’), sections 2(1)(d). 
21

 State v Mohd. Afzal, 107 (2003) DLT 385 (Delhi High Court). 
22

 NIA, Hyderabad v Devendra Gupta, 2013 SCC OnLine AP 136 (Andhra Pradesh High Court). 
23

 Harpreet Bajwa, ‘Court Frames Charges in Samjhauta Blast Case’ The New Indian Express  

(Panchkula 25 January 2014) 
24

 Aamir Abbas Dev v State through NIA, 2014 (1) JCC 319 (Delhi High Court). 
25

 Redaul Hussain Khan v NIA, (2010) 1 SCC 521. 
26

 Redaul Hussain Khan v State of Assam (2009) 3 GLT 855 (Gauhati High Court); Jayanta Kumar  

Ghosh v NIA, 2014 (1) GLT 1 (Gauhati High Court); Jibangshu Paul v NIA 2011(3) GLT 615 

(Gauhati High Court). 
27

 Prevention of Terrorism Act, 2002 (‘POTA’), section 60. 
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two functions – (1) to review a refusal of an application by the Central Government to de-notify 

a terrorist organisation from the Schedule (the Schedule to POTA contained a list of 

organizations notified as terrorist organization by the Central government); and (2) to review 

all orders passed by the competent authority regarding the authorisation for interception of 

communication, as allowed for in the Act in certain circumstances. In the former case, the 

decision of the Review Committee would be binding. In the latter, on an order of disapproval 

by the Review Committee, the interception was to stop and any evidence obtained was to be 

destroyed. In Mahmadhusen Abdulrahim Kalota Shaikh v Union of India,28 the Supreme Court 

held that if the Review Committee decided that there were no prima facie grounds to proceed 

against the accused, the case is deemed to have been withdrawn. 

In general, all provisions of the CrPC are applicable to terrorism-related laws unless 

inconsistent with special provisions29 where a CrPC provision is explicitly overridden by a 

special law, the special law shall prevail.  

Conclusion: 

In short, the new centralised laws has broadened the scope of several offences. At the same 

time it also introduced uncertainty and brought in offences that was already punishable under 

the Indian Penal Code. Though it provides better and faster courts and agencies for the 

investigation and also judicial proceedings for offences coming under these centralised acts, it 

has also open a vast array of ways in which these laws can be misused. Terrorism is an act that 

changed abruptly with the society and is at times far more advanced than the country it stands 

against in terms of weapons and technology. Thus we need laws that nurture the immediate 

needs of any act of terrorism which can prevent terrorism rather than punishing the wrong 

doers. Of course punishment is necessary but primary focus should be given to agencies that 

prevent terrorism and on to legislating laws that serve the same purpose. After all Prevention 

is better than cure! 

 

 
28

 Mahmadhusen Abdulrahim Kalota Shaikh v Union of India, (2009) 2 SCC 47. 
29

 Section 43C of the UAPA explicitly provides that all provisions of CrPC shall be applicable to  

all arrests, searches and seizures under the UAPA, except where inconsistent with the UAPA; 
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