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ABSTRACT 

The relationship between Intellectual Property Rights (IPR) and competition 
policy represents one of the most complex and evolving areas of 
contemporary economic and legal governance. Intellectual Property Rights 
are designed to encourage innovation, creativity, and technological 
advancement by granting exclusive rights to inventors and creators for a 
limited period. Conversely, competition policy aims to prevent monopolistic 
practices, promote market efficiency, and ensure consumer welfare. While 
both frameworks seek to promote economic development, conflicts arise 
when the exercise of IPR leads to anti-competitive practices such as abuse of 
dominant position, restrictive licensing agreements, patent evergreening, and 
denial of market access to competitors.1 

This study examines the legal and regulatory challenges involved in 
balancing proprietary rights with the need to maintain competitive markets. 
It analyzes how excessive protection of intellectual property can hinder 
innovation, restrict knowledge dissemination, and increase product costs, 
particularly in sectors such as pharmaceuticals, technology, and agriculture.2 
At the same time, weak enforcement of IPR may discourage investment in 
research and development, thereby limiting technological growth and 
industrial advancement.3 The research highlights the importance of adopting 
a harmonized legal framework that integrates competition law safeguards 
with intellectual property protection. 

The paper explores International legal instruments such as the TRIPS 
Agreement and examines national regulatory mechanisms, particularly the 

 
1. World Intellectual Property Organization. (2022). World Intellectual Property Report. WIPO. 
2 Maskus, K. E. (2000). Intellectual Property Rights in the Global Economy. Institute for International 
Economics. 
3 Landes, W. M., & Posner, R. A. (2003). The Economic Structure of Intellectual Property Law. Harvard 
University Press. 
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interface between intellectual property statutes and competition laws. It 
evaluates judicial and administrative approaches adopted by regulatory 
authorities in addressing conflicts between these two legal regimes. Special 
emphasis is placed on sustainable and equitable economic development, 
ensuring that innovation benefits are distributed fairly across different 
sections of society, including developing economies and marginalized 
communities.4 

The study proposes policy reforms emphasizing compulsory licensing, fair 
use doctrines, technology transfer mechanisms, and stronger antitrust 
enforcement to maintain a balance between innovation incentives and market 
competition. It concludes that an integrated and flexible legal framework is 
essential for fostering economic growth, ensuring consumer protection, and 
promoting social welfare. Reconciling Intellectual Property Rights with 
competition policy is therefore critical in achieving long-term sustainable 
development and equitable economic progress in a globalized economy.5 

Keywords: Intellectual Property Rights, Competition Policy, Sustainable 
Development, Economic Growth, TRIPS Agreement, Anti-competitive 
Practices, Compulsory Licensing, Consumer Welfare, Innovation, Market 
Regulation. 

1. Introduction 

Innovation is widely accepted as a key engine of economic growth. Legal regimes that grant 

time-limited exclusivity (patents, copyrights, designs) are designed to internalize R&D 

investment benefits for innovators.6 However, unchecked exclusivity can create market power 

and be used to impose exclusionary conditions, raise prices, or foreclose competitors  harms 

that competition law is designed to prevent.7 Reconciling these aims requires legal instruments 

that preserve the incentive structure of IPR while ensuring markets remain contestable and 

consumers retain access, particularly in essential sectors like healthcare, digital platforms, and 

communications standards. 

This paper maps the relevant international and domestic legal architecture, extracts lessons 

from leading cases, and offers a policy-law framework to align IPR and competition goals in 

the service of sustainable and equitable economic development. 

 
4 United Nations Development Programme. (2015). Human Development Report. UNDP. 
5 Drahos, P. (2010). The Global Governance of Knowledge. Cambridge University Press. 
6 Mazzucato, M. (2018). The Value of Everything. Penguin. 
7 Hovenkamp, H. (2011). Antitrust and Innovation. Antitrust Law Journal. 
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2. Conceptual Tension: Exclusivity vs. Competition 

At first glance, the grant of exclusive rights (patents, copyrights) seems antithetical to 

competition law’s prohibition on monopolistic exclusion. Yet theoretically they can be 

complementary: exclusivity rewards innovators, competition law keeps markets dynamic and 

prevents anticompetitive entrenchment.8 The balance is context-sensitive: 

• IPR incentive function: Patents are time-limited monopolies justified by dynamic 

efficiency (encouraging innovation).9 

• Competition law function: Prevents market failures arising from exclusionary 

conduct, tying, refusal to license, or abuse of dominance.10 

The crucial normative question becomes: when does the exercise of an IP right cross the line 

into impermissible market power abuse? Answering requires doctrinal rules and factual inquiry 

into market definition, justifications for conduct, and remedial proportionality. 

3. International Legal Framework: TRIPS and Public Health Flexibilities 

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) is the 

principal multilateral instrument governing minimum IPR standards among WTO members.11 

TRIPS sets baseline protections but also allows measures  including compulsory licensing and 

exceptions subject to specified conditions (e.g., Article 31). Importantly, the Doha Declaration 

on the TRIPS Agreement and Public Health (2001) reaffirmed members’ rights to adopt 

measures to protect public health and promote access to medicines, clarifying that TRIPS 

should not prevent members from taking measures to address public health crises.12 These 

flexibilities have been central to reconciling IP protection and broader development and health 

goals.  

Key points from TRIPS & Doha: 

• TRIPS permits compulsory (non-voluntary) licensing subject to conditions (e.g., 

 
8 OECD. (2014). Intellectual Property and Competition. OECD Publishing. 
9 Schumpeter, J. A. (1942). Capitalism, Socialism and Democracy. Harper. 
10 Whish, R., & Bailey, D. (2021). Competition Law. Oxford University Press. 
11 World Trade Organization. (1994). TRIPS Agreement. WTO. 
12 World Trade Organization. (2001). Doha Declaration on TRIPS and Public Health. WTO. 
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remuneration, efforts to obtain authorization prior to issuance except in emergencies).  

• The Doha Declaration emphasizes public health and clarifies that countries may 

interpret TRIPS in ways that promote access to medicines.  

These instruments provide legal space for states to design national measures (including 

compulsory licensing and exceptions) that prioritize public interest without wholly 

undermining producers’ incentives. 

4. National Law and Doctrines India as Case Study 

India’s patent regime and competition framework represent a deliberate attempt to use national 

law to reconcile IP and public interest, making it an instructive case study for balancing 

innovation and access. 

Section 3(d) of the Indian Patents Act, 1970 restricts patentability of “new forms of known 

substances” unless they demonstrate an enhancement of known efficacy.13 The provision was 

introduced to prevent “evergreening” serial patents on minor modifications of existing drugs 

that extend exclusivity without substantial therapeutic advance. Section 3(d) remains a central 

doctrinal check on patent expansion.  

Compulsory licensing (Sections 84–92) permits the Controller to grant compulsory licences 

where public requirements are unmet, the patented invention is not worked, or pricing is 

prohibitive.14 India’s experience in using compulsory licensing  most notably in the 

Natco/Bayer matter shows operationalization of TRIPS flexibilities within national law.  

India’s approach illustrates two virtues: (1) doctrinal tools to limit strategic patenting and (2) 

statutory remedies to ensure access when market exclusivity undermines public welfare. 

5. Landmark Case Law: Comparative Jurisprudence 

This section synthesizes selected, influential decisions from India, the United States, and other 

jurisdictions that illuminate how courts and agencies balance IP and competition concerns. 

 
13 Indian Patents Act, 1970, Section 3(d). 
14 Indian Patents Act, 1970, Sections 84–92. 
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5.1 Novartis AG v. Union of India (2013) Section 3(d) 

The Supreme Court of India’s decision in Novartis AG v. Union of India clarified Section 3(d) 

in the pharmaceutical context. The Court denied patent protection to a crystalline form of 

imatinib (Gleevec®), holding that mere change of form without enhanced therapeutic efficacy 

did not qualify as a patentable invention under Section 3(d).15 The judgment reinforced India’s 

anti-evergreening policy and emphasized access concerns in patentability determinations.  

Implication: Judicial enforcement of patentability limits can prevent incremental patents that 

unduly extend exclusivity and restrict competition, especially for essential medicines. 

5.2 Natco Pharma v. Bayer (Compulsory Licence for Nexavar) 

In 2012 the Indian Patent Controller granted a compulsory licence to Natco Pharma for Bayer’s 

patented cancer drug Nexavar (sorafenib), finding that Bayer had not satisfied public 

requirements and that the local working of the patent was inadequate.16 The licence imposed a 

reasonable royalty and increased access to an essential medicine. This decision  and subsequent 

appellate and administrative proceedings  showcased the practical use of compulsory licensing 

under Section 84 to reconcile IP protection with public health objectives.  

5.3 eBay Inc. v. MercExchange (U.S. Supreme Court, 2006)  Injunction Standards in 

Patent Cases 

In eBay Inc. v. MercExchange, the U.S. Supreme Court held that a permanent injunction in a 

patent case is not automatic upon a finding of infringement; courts must apply the traditional 

four-factor equitable test (irreparable injury, inadequate remedy at law, balance of hardships, 

and public interest) before granting injunctive relief.17 The decision reduced the automaticity 

of injunctive remedies, making remedies more calibrated and, in effect, limiting the extent to 

which patent holders could use injunctions to obtain exclusionary leverage in markets.  

Implication: Remedies shape market dynamics; limiting injunctive relief prevents overbroad 

exclusion that can harm competition and access. 

 
15 Novartis AG v. Union of India, (2013) 6 SCC 1. 
16 Natco Pharma Ltd. v. Bayer Corporation, Compulsory License Order, 2012. 
17 eBay Inc. v. MercExchange LLC, 547 U.S. 388 (2006). 
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5.4 FTC v. Qualcomm  Licensing of Standards-Essential Patents and "No License, No 

Chips" 

The FTC challenged Qualcomm’s licensing practices (notably its “no license, no chips” policy 

and its royalties on standards-essential patents) as anticompetitive. A district court found 

against Qualcomm in 2019, but the Ninth Circuit later reversed aspects of the ruling, finding 

the licensing model lawful under prevailing evidence. The saga underscores complex fact 

patterns where IP licensing practices intersect with dominance in component markets and 

supply chains.18 

Implication: Licensing practices for core technologies and standards-essential patents require 

careful competition analysis, considering pro-competitive justifications (e.g., incentives to 

contribute to standardization) against exclusionary effects. 

5.5 Microsoft (Tying & Market Foreclosure) 

The Microsoft antitrust actions (U.S. and EU) over browser bundling and interface disclosure 

highlight how platform operators can use control over an operating system or platform plus IP 

and technical protocols to extend market power and exclude rivals. Remedies included 

commitments and forced disclosures in the EU, and long litigation in the U.S. The Microsoft 

matters illustrate that IP combined with platform dominance may trigger structural and 

behavioral remedies under competition law.19  

6. Analysis: Where IPR and Competition Policy Collide 

From the cases and statutes above, several recurring conflict zones emerge: 

1. Evergreening and Patent Thickets: Multiple incremental patents around a core 

innovation can lock rivals and entrants out, increasing transaction costs and delaying 

generic entry. Section 3(d) is an example of statutory anti-evergreening design.20 

2. Refusal to License & Essential Facilities: Rights holders sometimes refuse to license 

essential technologies or condition licences in ways that foreclose competitors (e.g., 

 
18 FTC v. Qualcomm Inc., 969 F.3d 974 (9th Cir. 2020). 
19 United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001). 
20  Hemphill, C. S., & Sampat, B. (2012). Evergreening, Patent Challenges, and Effective Market Life. 
 



Indian Journal of Law and Legal Research    Volume VIII Issue I | ISSN: 2582-8878 
 

    Page: 3363 

“no license, no chips” allegations in Qualcomm). Competition law must assess whether 

refusal to license is exclusionary and whether compulsory measures are justified.21  

3. Remedies and Injunctions: Automatic injunctive relief can enable patent holders to 

exclude competitors pending appeals; eBay introduced a more balanced remedial 

approach that weighs public interest.22  

4. Standards-Essential Patents (SEPs): SEPs require FRAND/SEF terms, and abuse 

occurs when implementers are charged supra-competitive royalties or access is denied. 

Antitrust review needs to scrutinize licensing terms and market effects carefully.23  

5. Mergers involving IP Portfolios: Large IP acquisitions can reduce future innovation 

or entrench incumbents; competition authorities must consider IP assets’ dynamic 

effects in merger control.24 

6. Public Interest Sectors (Pharma, Health): In life-saving goods, high prices due to 

exclusivity have severe welfare consequences. TRIPS flexibilities and national 

mechanisms (compulsory licences) are legitimate policy responses. Correa.25 

7. Proposals for a Reconciled Legal Framework 

To reconcile IPR with competition policy while promoting sustainable and equitable 

development, this paper proposes a multi-layered legal framework: 

7.1 Clearer Doctrinal Standards on Patentability & Anti-Evergreening 

• Adopt or maintain high thresholds for patentability (novelty, inventive step, and 

non-obviousness with concrete efficacy in pharmaceuticals). India’s Section 3(d) is a 

model for limiting trivial increment patents that prolong exclusivity without societal 

benefit. Courts and patent offices should apply these standards transparently and with 

evidence requirements for claimed improvements.26 

 
21 Areeda, P., & Hovenkamp, H. (2010). Antitrust Law. Aspen. 
22 Lemley, M. A., & Shapiro, C. (2007). Patent Holdup and Royalty Stacking. 
23 Geradin, D. (2013). FRAND Licensing and Competition Law. 
24 European Commission. (2017). Competition Merger Guidelines. 
25 Correa, C. (2007). Intellectual Property and Access to Medicines. 
26 Basheer, S. (2005). India’s Patent Law and TRIPS Compliance. 
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7.2 Calibrated Compulsory Licensing & Access Safeguards 

• Operationalize TRIPS flexibilities with clear administrative procedures, predictable 

royalty frameworks, and expedited processes for public health emergencies. 

Compulsory licensing should be narrowly targeted, time-limited, and accompanied by 

fair remuneration to preserve incentives. India’s Natco/Bayer example demonstrates 

practical use; states should document standards (public requirement, non-working, 

affordability) to reduce legal uncertainty.27  

7.3 Remedies that Limit Exclusion but Preserve Value 

• Restrict automatic injunctive relief where monetary damages suffice and where 

public interest is implicated (building on eBay). Courts should balance the public 

interest in access to essential goods against the patentee’s right to exclude.28  

7.4 Competition Enforcement Focused on Licensing Practices & SEPs 

• Adopt clear enforcement guidance on abusive licensing practices (e.g., tying essential 

components to licence terms, discriminatory royalties, “no license, no supply” policies). 

Agencies should require licensing transparency, FRAND commitments enforcement 

mechanisms, and, where necessary, behavioural or remedial orders (e.g., non-

discriminatory licensing, compulsory arbitration for FRAND disputes). The Qualcomm 

litigation shows the need for careful, evidence-driven analysis.29  

7.5 Merger Control that Accounts for Dynamic IP Effects 

• Incorporate dynamic innovation competition into merger reviews. Where IP 

portfolios play a pivotal role in future markets, authorities should assess effects on R&D 

incentives, the likelihood of foreclosure, and possibilities for divestiture/behavioural 

remedies.30 

7.6 Sectoral Rules for Public Interest Technologies 

• Pharmaceuticals & Health: Adopt price-sensitive licensing contingencies (e.g., 

 
27 UNCTAD-ICTSD. (2005). Resource Book on TRIPS and Development. 
28 Lemley, M. A. (2007). Injunctions in Patent Law. 
29 FTC. (2011). The Evolving IP Marketplace. 
30 Gilbert, R. (2015). Mergers and Innovation. 
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voluntary licences for LMICs, government use provisions, public procurement 

conditions) to ensure access. Use compulsory licences as last-resort, with transparent 

criteria.  

• Standards & Telecoms: Strengthen FRAND/SEP enforcement, require ex ante 

disclosure of licence terms where possible, and support dispute resolution mechanisms 

to limit hold-up and royalty stacking.31 

7.7 Institutional Coordination & Guidance 

• Inter-agency protocols between patent offices and competition authorities (including 

early warning systems) so patent grants that are likely to create market power can be 

flagged for competition assessment. Create joint guidance documents to advise firms 

on acceptable licensing practices and remedies.32 

8. Implementation Challenges and Safeguards 

Implementing the above proposals requires careful safeguards: 

• Avoid chilling innovation: Compulsory licensing and restrictions must be narrowly 

tailored with fair remuneration to avoid disincentivizing R&D. Transparent, predictable 

rules lower regulatory risk and support investment.33 

• Evidence-intensive enforcement: Competition authorities must build fact-rich cases; 

simplistic doctrinal rules risk chilling legitimate licensing. Agencies should develop 

expertise in IP valuation and standards ecosystems. 

• International coherence: WTO members should continue to clarify TRIPS 

flexibilities and coordinate on cross-border compulsory licencing and parallel import 

issues to prevent trade frictions. 

• Procedural fairness: When remedies interfere with exclusive rights (e.g., compulsory 

licensing), procedures must permit adequate judicial or administrative review and 

 
31 ITU. (2016). Standards and Patent Licensing Policy. 
32 Competition Commission of India. (2020). Advocacy Booklet on IP and Competition. 
33 Ghosh, S. (2019). Regulatory Balance in IP Law. 
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clearly stated remedy timelines. 

• Capacity building: Regulators and courts — particularly in developing countries — 

need capacity to evaluate complex IP/competition interactions. Technical assistance 

and knowledge exchange among authorities (e.g., between developed and developing 

country regulators) are vital.34 

9. Conclusion 

Reconciling IPR and competition policy is neither a zero-sum game nor a trivial exercise. Well-

designed legal frameworks can preserve innovation incentives while preventing exclusionary 

uses of exclusivity that harm consumers and development goals. International instruments 

(TRIPS and the Doha Declaration) already provide flexibility; national laws (such as India’s 

Section 3(d) and compulsory licensing regime) demonstrate pragmatic methods to protect 

public interest without destroying incentives. Competition enforcement, careful remedial 

design, transparent licensing norms for SEPs, and inter-agency coordination complete the 

toolkit needed to place both IP and competition law on a common path: promoting dynamic 

innovation while ensuring markets remain contestable and equitable. Policymakers should 

adopt calibrated, evidence-based measures — as set out in the proposed framework — to ensure 

sustainable and inclusive economic development. 

 
34 Abbott, F. M. (2002). WTO TRIPS Agreement and Public Health. 


