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ABSTRACT 

The ubiquity of digital technology has irrevocably transformed human 
relationships and the landscape of matrimonial disputes in India. 
Increasingly, parties in legal confrontations such as divorce, cruelty 
accusations, infidelity claims, and child custody battles resort to the 
monitoring of WhatsApp messages and other digital surveillance activities 
to substantiate their positions. This new frontier raises challenging issues at 
the confluence of spousal rights, consent, dignity, and personal liberty. While 
Indian courts have articulated constitutional values such as dignity and 
autonomy, the legal framework remains ambiguous regarding the 
curtailment of a spouse’s right to privacy for the sake of family law remedies. 

This article critically examines marital privacy as a facet of the right to 
privacy under Article 21 of the Indian Constitution, which enshrines the right 
to life and personal liberty and serves as the constitutional foundation for 
privacy claims in India. It evaluates the legal justifiability of spousal 
surveillance by analyzing statutory law, judicial trends, and the evolving 
societal context. The article compares Indian jurisprudence to global 
standards, referencing international human rights law and parallel legal 
developments in jurisdictions such as the USA and Europe. Furthermore, it 
investigates the unique challenges of digital evidence, ranging from consent 
issues to the authenticity and admissibility of intercepted messages. The 
investigation highlights the dangers of normalizing digital snooping in 
marriages not just as a legal ambiguity, but as a potential affront to human 
dignity and trust. 

Critical research questions include: Can spousal surveillance be legally or 
ethically justified as evidence in family law disputes? Should the right to 
privacy be absolute between marital partners, or are exceptions warranted in 
allegations of cruelty, abuse, or custody? The study concludes that India’s 
evolving privacy laws require urgent reforms to reconcile individual liberty 
with the need for effective family law remedies. Tailored safeguards are 
proposed, including explicit legislative provisions on digital evidence in 
marriages, clarity on the limits of consensual monitoring, and judicial 
recognition of the complex interplay between privacy and justice. Such 
reforms would harmonize technological realities with constitutional values, 
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fostering both justice and dignity within family relationships. As Indian 
society continues its rapid digitalization, the legal and ethical dilemmas of 
marital privacy and surveillance will remain at the forefront of matrimonial 
justice debates. 

Introduction: The Changing Face of Marriage and Technology 

In contemporary India, marriage continues to be a powerful socio-religious institution. 

Traditionally viewed as inviolable, marriage in India has faced immense pressures from rapid 

digitalization and changing societal attitudes. The fast spread and increase in the number of 

smartphones and instant messaging applications such as WhatsApp have not only transformed 

how partners communicate but have also reshaped the evidence available in matrimonial 

disputes. With an increasing number of litigants and lawyers introducing private digital 

conversations and surveillance-derived data as evidence in family courts, new tensions are 

emerging between marital rights and the right to privacy.1 

The Indian legal system, rooted in both constitutional guarantees and a complex web of family 

law statutes, faces the challenge of addressing privacy and surveillance in domestic contexts. 

Article 21 of the Indian Constitution guarantees the right to life and personal liberty, including 

the right to dignity and privacy.2. This right has been expanded by landmark Supreme Court 

decisions, but its limits, especially in the marital context, are far from clear. As Indian families 

become more digitally entangled, issues of consent, autonomy, and privacy become urgent in 

matters of matrimonial litigation.3 

Marital Privacy as a Constitutional Right 

The Legal Foundations of Privacy in India 

The Supreme Court of India has consistently endorsed the concept of privacy as integral to the 

right to life under Article 214. In Justice K.S. Puttaswamy v. Union of India, privacy was 

 
1 M. Vaishnav, I. Sharma, "Management of issues relating to marriage, mental illness, and Indian legislation," 
Medknow, 2022. https://doi.org/10.4103/indianjpsychiatry.indianjpsychiatry_729_21 
2 P. Kumari, "Urgent Need of Reform & Formulation of Legislation to Curb Honour Killing: No Honour in 
Honour Killing," None, NaN. https://doi.org/10.55662/ijldai.2023.9201 
3 S. Sarker, M. Biswas, "Restitution of Conjugal Rights v. Individual Autonomy: Looking Through the 
Constitutional Lens in India," International Journal of Legal Information : Official Publication, NaN. 
https://doi.org/10.1017/jli.2024.25 
4 P. Kumari, "Urgent Need of Reform & Formulation of Legislation to Curb Honour Killing: No Honour in 
Honour Killing," None, NaN. https://doi.org/10.55662/ijldai.2023.9201 
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explicitly recognized as a fundamental right, encompassing intimate personal choices, 

autonomy over one’s body, and the freedom to communicate or withhold information.5. This 

ruling echoed in the context of family life, reinforcing that marital status does not diminish 

one’s entitlement to dignity and autonomy. 

The right to privacy creates a strong foundation against involuntary or non-consensual 

surveillance between spouses. Marital privacy, in particular, is implicit in the broader 

constitutional scheme, even if not specifically codified.6. The right to dignity, which is central 

to personal liberty, adds further complexity, especially when digital communications become 

part of marital disputes. As digital footprints expand, parties find themselves in ambiguous 

legal terrain. 

Other personal rights, such as the right to freedom of speech (Article 19) and equality (Article 

14), supplement Article 21, ensuring a multifaceted protection of individual liberty even within 

the institution of marriage7. The emergent tension lies in balancing these constitutional 

guarantees against the practical need for truth and justice in the intimate, emotionally charged 

context of family law. 

The Practice of Spousal Surveillance in Indian Matrimonial Disputes 

Digital Evidence in Family Law Cases 

In several high-stakes matrimonial disputes, evidence such as WhatsApp chats or email records 

is introduced to establish claims of cruelty, infidelity, or unfit parenting. This practice is 

justified by some as necessary to uncover the truth, but it risks normalizing non-consensual 

snooping within families.8. 

The lack of explicit legal guidelines regarding digital surveillance within marriage has led to 

judicial inconsistencies. In some cases, courts have admitted digital evidence obtained without 

 
5 D. Das, D. Arti, "A Study on Right to Forgotten with Right to Life under Article 21 of Indian Constitution," 
None, 2025. https://doi.org/10.55041/isjem02979 
6 S. Sarker, M. Biswas, "Restitution of Conjugal Rights v. Individual Autonomy: Looking Through the 
Constitutional Lens in India," International Journal of Legal Information : Official Publication, NaN. 
https://doi.org/10.1017/jli.2024.25 
7 P. Kumari, "Urgent Need of Reform & Formulation of Legislation to Curb Honour Killing: No Honour in 
Honour Killing," None, NaN. https://doi.org/10.55662/ijldai.2023.9201 
8 M. Vaishnav, I. Sharma, "Management of issues relating to marriage, mental illness, and Indian legislation," 
Indian Journal of Psychiatry, 2022. https://doi.org/10.4103/indianjpsychiatry.indianjpsychiatry_729_21 
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the other spouse's knowledge, considering it critical to delivering justice. However, such 

admissions are dogged by ethical questions around consent and the dignity of individuals.9. 

Critics warn that unrestrained digital monitoring erodes trust and the very foundation of marital 

intimacy. 

Technical challenges compound the ambiguity in implementation: proving the authenticity of 

digital messages, safeguarding against tampering, and respecting data protection norms present 

unique hurdles in Indian courts. As digital forensics evolves, so do the strategies for introducing 

and contesting such evidence—prompting a call for legislative clarity.10 

Spousal Consent, Dignity, and Personal Liberty 

The Ethical Landscape of Surveillance 

Surveillance in any relationship raises questions about individual autonomy, but within 

marriage, the stakes are amplified. Marriages in India are increasingly challenged by the 

tension between collective family interests and the personal liberty of spouses. Digital 

snooping, especially without knowledge or consent, may constitute a breach of dignity as 

established in prominent human rights discourse. The Universal Declaration of Human Rights 

popularized “dignity” as a cornerstone of all human rights, recognizing context-specific 

interpretations across jurisdictions.11 

The use of extra surveillance to gather evidence of adultery or cruelty may seem expedient, but 

it is filled with risks: it undermines trust, escalates matrimonial conflict, and can potentially 

traumatize parties involved. These practices could have chilling effects on free communication, 

the sense of safety within marriage, and the emotional well-being of spouses, particularly 

vulnerable groups such as women. In extreme cases, surveillance-fueled accusations can 

facilitate abuse or coercive control, as evidenced in several population-based studies examining 

domestic violence in India.12 

 
9 C. McCrudden, "Human Dignity and Judicial Interpretation of Human Rights," Oxford University Press, 2008. 
https://doi.org/10.1093/ejil/chn043 
10 S. P. Godiyal, K. Singh, "A Comparative Study of Data Protection Laws: Current Global Trends, Challenges 
and Need of Reforms in India," None, 2022. https://doi.org/10.48001/veethika.2022.08.02.004 
11 C. McCrudden, "Human Dignity and Judicial Interpretation of Human Rights," Oxford University Press, 
2008. https://doi.org/10.1093/ejil/chn043 
12 B. V. Babu, S. K. Kar, "Domestic violence against women in eastern India: a population-based study on 
prevalence and related issues," BioMed Central, 2009. https://doi.org/10.1186/1471-2458-9-129 
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Judicial Ambiguity and the Need for Legal Clarity 

Courts at Crossroads 

Indian courts have yet to establish a uniform standard for the admissibility of digitally-

surveilled evidence in matrimonial cases. At times, courts have prioritized the ends of justice, 

truth in allegations of cruelty or infidelity, over individual privacy, especially if evidence is 

deemed essential and no alternative proof is available.13. In contrast, other judgments have 

cautioned against invasions of privacy, recognizing the constitutional right to dignity even 

within marriage. 

The lack of specificity is problematic. Restitution of conjugal rights, an archaic remedy 

historically designed to restore cohabitation between estranged spouses, is itself embroiled in 

constitutional challenges for violating the autonomy and privacy of individuals. Ongoing 

debates in legislative and judicial circles necessitate a recalibration of family law norms to 

accommodate twenty-first-century realities.14 

Comparative Global Perspectives 

The International Context 

Globally, privacy and surveillance are increasingly at the center of legal and human rights 

debates. International instruments like the Universal Declaration of Human Rights and the 

International Covenant on Civil and Political Rights codify privacy as a fundamental right, but 

recognize limitations in the interest of justice.15. European and American legal traditions also 

grapple with balancing informational privacy against state and private interests, particularly in 

familial contexts. 

For instance, in the USA, the Fourth Amendment protects individuals from unreasonable 

searches and seizures, yet the rise of digital technology has complicated the application of these 

traditional safeguards. Similar trends are observed in European case law, where data protection 

 
13 M. Vaishnav, I. Sharma, "Management of issues relating to marriage, mental illness, and Indian legislation," 
Medknow, 2022. https://doi.org/10.4103/indianjpsychiatry.indianjpsychiatry_729_21 
14 S. Sarker, M. Biswas, "Restitution of Conjugal Rights v. Individual Autonomy: Looking Through the 
Constitutional Lens in India," International Journal of Legal Information : Official Publication, NaN. 
https://doi.org/10.1017/jli.2024.25 
15 K. P. Humble, "International law, surveillance and the protection of privacy," Routledge, 2020. 
https://doi.org/10.1080/13642987.2020.1763315 
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regulations (e.g., GDPR) place a premium on consent and data minimization, even within 

intimate relationships.16 

A significant distinction is the explicit regulation of digital surveillance technology and consent 

in several Western legal frameworks, whereas India remains less prescriptive, leaving many 

questions to judicial discretion. This international view reveals the pressing need for 

harmonization and guidance in India’s handling of digital surveillance in marriages.17 

Safeguards and Policy Reform: Towards a Balanced Approach 

Legal Reforms and Practical Safeguards 

India’s family law regime must evolve to reconcile marital privacy with the demands of 

matrimonial justice. There is a consensus among scholars and advocates on several reforms: 

1. Explicit Statutory Guidance: Amendments should clarify the extent to which digital 

interception can be used in matrimonial disputes, setting high thresholds for 

admissibility, authenticity, and necessity.18 

2. Consent and Notification Requirements: Surveillance should only be legally 

permissible with informed consent, except in cases involving credible threats (e.g., 

domestic violence or child abuse), and judicial authorization should be necessary for 

covert evidence gathering.19 

3. Enhanced Data Protection: Family law must integrate emerging data protection 

norms, safeguarding sensitive information, restricting access, and penalizing misuse of 

digital data.20 

 
16 M. S. Kabir, M. N. Alam, M. J. Mustofa, "Information Privacy Analysis: The USA Perspective," International 
Journal for Research in Applied Science and Engineering Technology (IJRASET), 2023. 
https://doi.org/10.22214/ijraset.2023.55945 
17 S. P. Godiyal, K. Singh, "A Comparative Study of Data Protection Laws: Current Global Trends, Challenges 
and Need of Reforms in India," None, 2022. https://doi.org/10.48001/veethika.2022.08.02.004 
18 S. P. Godiyal, K. Singh, "A Comparative Study of Data Protection Laws: Current Global Trends, Challenges 
and Need of Reforms in India," None, 2022. https://doi.org/10.48001/veethika.2022.08.02.004 
19 P. Bernal, "Data gathering, surveillance and human rights: recasting the debate," Taylor & Francis, 2016. 
https://doi.org/10.1080/23738871.2016.1228990 
20 D. Das, D. Arti, "A Study on Right to Forgotten with Right to Life under Article 21 of Indian Constitution," 
None, 2025. https://doi.org/10.55041/isjem02979 
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4. Trauma-Informed Judicial Processes: Courts should be encouraged to consider the 

emotional impact of surveillance-based evidence, prioritizing the well-being and 

dignity of all litigants, particularly those from vulnerable backgrounds.21 

5. Balance of Rights: The judiciary must articulate clear principles balancing dignity, 

privacy, and the need for truth, drawing from global best practices and evolving 

domestic jurisprudence. 

Proposed Research and Future Directions 

Filling Gaps in the Legal-Ethical Framework 

Ongoing research should focus on the lived experience of litigants affected by digital 

surveillance in matrimonial disputes and the impact on their psychological health.22 

Comparative interdisciplinary studies, drawing from data science, psychology, law, and gender 

studies, will be essential to shaping reforms that both enhance privacy rights and promote fair 

resolution of family disputes. 

The Indian legal system stands at a crossroads: it must decide whether to adapt to the 

technological realities of modern relationships or prioritize the sanctity of individual autonomy 

above all else. Future legislative and judicial initiatives should strive to strike a balance 

between these competing imperatives. 

Conclusion 

Marital privacy has become one of the clearest tests of how strongly we protect our 

fundamental rights in today’s digital world. While surveillance might be necessary in rare 

situations such as cases involving violence, abuse, or real threats to safety, treating it as a 

routine tool in family disputes can strip away the very essence of what makes marriage 

meaningful: trust, consent, dignity, and personal freedom. 

When private conversations, digital trails, or intimate exchanges are casually admitted as 

evidence, the line between safeguarding justice and invading human intimacy becomes 

 
21 B. V. Babu, S. K. Kar, "Domestic violence against women in eastern India: a population-based study on 
prevalence and related issues," BioMed Central, 2009. https://doi.org/10.1186/1471-2458-9-129 
22 M. Vaishnav, I. Sharma, "Management of issues relating to marriage, mental illness, and Indian legislation," 
Medknow, 2022. https://doi.org/10.4103/indianjpsychiatry.indianjpsychiatry_729_21 
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dangerously blurred. What should be a legal remedy too often risks turning into a form of 

humiliation, leaving individuals who are already vulnerable during a marital breakdown 

exposed to further loss of dignity. 

The path forward lies not in normalising surveillance, but in creating laws that protect fairness 

without sacrificing humanity. This means drawing clear boundaries on when technology can 

be used in the courtroom, building safeguards against misuse, and encouraging solutions like 

mediation that focus on healing rather than constant monitoring. 

At its heart, the law must remember that people are not just disputants; they are individuals 

living through one of the most personal and painful chapters of their lives. Privacy should not 

collapse under the weight of marital conflict; it must remain the foundation of dignity and 

equality as people seek justice, repair, or closure. How we treat marital privacy will not only 

shape the future of family law but will also send a powerful message about whether, in the 

digital era, our freedoms still carry meaning where it matters most inside the spaces we call 

home. 

 

 


