
Indian Journal of Law and Legal Research                                                   Volume II Issue I | ISSN: 2582 8878 

                   

1 
 

ABROGATION OF SPECIAL STATUS OF STATE OF JAMMU 

AND KASHMIR 

Himanshi Babbar, Vivekananda Institute of Professional Studies 

 

ABSTRACT 

Recently the abrogation of the special status of the State of Jammu and Kashmir 

guaranteed by Article 370 has led to a nationwide debate upon the legality of the 

executive action. The questions upon the validity have been raised and many 

petitions were being filed before the Apex Court challenging the executive action 

of abrogation of the special status on the grounds of it being violative of the 

democratic values that are enshrined in the Constitution of India. Thus, it is 

important to go through the principles enshrined under article 370 of the 

constitution of India, its merits, the merits of the presidential order barring the 

special status to the state, and its impact upon the people of Jammu and Kashmir. 

It is important to see the legality of the said executive action which is studied in 

this research so as to understand if the action of abrogation of article 370 is in 

consonance to the principles enshrined in the Constitution of India or it is in 

derogation to it.  

Key Words: Article 370, Democratic Values, Special status 

 

 

 

 

 

 

 

 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i


Indian Journal of Law and Legal Research                                                   Volume II Issue I | ISSN: 2582 8878 

                   

2 
 

1. Introduction 

The dream of formulating an egalitarian form of society in India was long drawn. However, 

being the land with diversity of people whose integration was in itself a challenge.1 Since 1947, 

Indian government has been combating divergent forces, be it, thrusting aside the suzerainty of 

international power over nation or off-setting rebellious actions of neighboring powers or 

tackling assorted demands of states to the federal nation or neutralizing breeding secessionist 

ideologies contrasting the secular and democratic contour of the nation.2 India is an illustrious 

economy with democratic philosophies ruling in diversity. It is a unity in diversity. 

Similarly, India has at distinguished times proved itself competent to tackle with peculiar 

conditions of its particular states, for instance, be it eastern part or northern section of the 

country. The state of Jammu and Kashmir has, as discussed in earlier chapters, volatile past.3 

The presence of inimitable circumstances cast the state with superfluous treatment. The 

intention of extending the privileged treatment was proposed to be temporary in nature; 

therefore, its last clause reads about its non-operation or cessation, as the case may be.4 As per 

the protocol, the operation of the ‘special status’ clause should have been blocked by the very 

intimation or declaration of constituent assembly of the state prior of its dissolution. However, 

with lack of any barricade which was to be proposed much back in history before dissolution 

of state’s assembly, operation of the special status gained prominence with time. With the 

measure of periods in history, it had become apparent that special status of the state instead of 

crafting the state resources, was destroying what was meager available to the state, for instance, 

human resource or natural resource.  

The debate of abrogation of special status of state of Jammu and Kashmir had on lot many 

occasions scheduled in manifesto of national political parties of India. However, the major 

impediment of perusal of action of the abrogation of article 370 of the Indian constitution is 

that it is famously regulated by clause of ‘prior concurrence of government of state’. Only a 

political party who has majority in India as well as is capable of obtaining the assent of 

government of state or head of the state, can succeed in task of abrogation. The Bharatiya Janta 

 
1  Michael gottlob, “India’s Unity in Diversity as a Question of Historical Perspective”, 42 Econ. Political wkly. 

779 (2007). 
2  C. Rammanohar Reddy, “The Idea Of India Is Failing”, The Hindu, August 19, 2019. 
3  Sumit Ganguly, The Crisis Of Kashmir: Potents Of War, Hopes Of Peace, 1 (Cambridge university press, 

1998). 
4  The Constitution of India, Art.370. 
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Party (BJP), national political party in India, successfully revoked the operation of article 370 

of the Indian constitution on August 5, 2019.5 

2. Abrogation Of Special Status of State of Jammu and Kashmir 

 

2.1.Background Of Abrogation of Special Status of State Of Jammu and Kashmir 

The idea of abrogating the provision of special privileges to state of Jammu and Kashmir has 

been always an imperative to the ideology of BJP government, but the scheme got impetus after 

public statement made by U.S. President about preposition of intercession conversations for 

Kashmir dispute between India and Pakistan under mediation by United States.6 Nevertheless, 

efforts had been collectively made from period of time to change the status quo of the state. 

According to senior sources of government, such latent efforts included withdrawal of BJP 

support from the Mehbooba Mufti government in state,7 imposition of governor’s rule followed 

by the president’s rule in state,8 setting up of proceedings of anti-corruption bureau in the state 

and the income-tax raids in Jammu and Kashmir banks9 and the major one was conduct of 

panchayat elections in state. The task of doing away with article 35A of Indian constitution and 

exercise of delimitation of the state, were the thoughts under process. Meanwhile, mediation 

statement under informed conditions of favoritism of United States to Pakistan and U.S. Taliban 

deal, triggered the integration of state at par with the other states in Union of India by abruptly 

abrogating the special status of state.10  The overnight cessation of operation of article 370 of 

the Indian constitution incited public uproar questioning the justifiability of action and 

infringement of norms woven by the constitutional text in favor of the people of the state.11 

Catering the circumstance of commotion in the state over dramatic demise of article 370 was 

carried out with proper pre-settled plan of action involving abruptly ending the scheduled 

amaranth pilgrimage and clearance of tourist from the valley under citation of terror threats, 

 
5  The Constitutional (Application to Jammu and Kashmir) Order, 2019. 
6  Kallol Bhattachaerjee, “Afghanistan Shadow over India’s Move”, The Hindu, August 7, 2019. 
7  Financial Express Online, “BJP-PDP Alliance Ends LIVE Updates: N.N. Vohra Forwards Reports to President 

for Imposition of Governor’s Rule”, The Financial Express, January 19, 2018. 
8  India Today Web Desk, “President’s Rule Imposed in J&K after 22 Years”, India Today, December 20, 2018. 

Refer also, “Cabinet Approves Extension of President’s Rule in J&K for Six Months with Effect From 3rd 

July, 2019”, PM INDIA, available at   https://Www.PmIndia.Gov.In/En/News_Updates (Last Visited On April 

1, 2020). 
9  PTI Srinagar, “Anti-Corruption Bureau Raids J&K Bank Over Fraudulent Appointments”, Business Today, 

June 9, 2019. 
10  Nistula Hebbar, Trump Remark Was Quick Trigger for Overnight Shake-Up, The Hindu, August 6, 2019. 
11  Krishnadas Rajagopal, “Explained| President’s Order Scraps Its Processor and Amends Article 370”, The 

Hindu, August 5, 2019, available at https://www.thehindu.com/news/national/explained-presidents-order-

scraps-its-predecessor-and-amends-article-370/article28826722.ece (last visited on April 1, 2020). 
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deployment of thousands of central reserve police force (CRPF) men in the state a night before 

as measure of improved security, with house arrest of influential local political leaders namely 

Mehbooba Mufti, Omar Abdulla along with suspension of communication lines of telephone 

as well as internet in the state.12 Union Home minister presented two bills in Rajya Sabha, one 

pertaining to draw a recommendation to the President for issue of proper constitutional orders 

scrapping the operation of article 370 of the Indian constitution13 and other regarding the 

‘reorganization of the state’14 into two respective Union Territories namely Jammu & Kashmir 

and Ladakh. The bills, one after the other, were passed with majority by both the houses of 

parliament followed by the constitutional (application to Jammu and Kashmir) order, 2019 

issued by the president calling for exercise of his power under article 370 (1) narrating for 

discontinuance of prospective operation of special status of the state of Jammu and Kashmir in 

Indian union.   

2.2.Presidential Order Of 2019  

The article 370 clause (1) entitles president of India to issue an order for the exercise of any 

legislative or executive power of Union over state of Jammu and Kashmir not precedent under 

heads of instrument of accession, but with the requisite of the prior concurrence of the 

government of the state and clause (3) of the same pronounces the procedure for expiration of 

the provision, according to which president is empowered to issue public notification regarding 

the date and terms of expiry of the provision with the prior recommendation of the constituent 

assembly. The provision also enlightens that on dissolution of constituent assembly, the 

government of state shall be competent authority to give assent to powers of Indian Union on 

behalf of the state.15 

Similarly, in mid-hours of august 5, 2019, president yearning the cessation of article 370 of the 

Indian constitution in the state of Jammu and Kashmir, intimated the appeal to the state 

government who was the governor of the state since the state was under president’s rule. The 

Satya Pal Malik, the governor of the state on receipt of intimation scrutinized the facts and 

conditions of the state and assented to the request so communicated. Chasing the assent of the 

head of the state at the very point of time, qualifying the pre-requisite of exercise of power, 

 
12  Express web desk, “Article 370 highlights: Jammu and Kashmir lose special status”, The Indian Express, 

August 6, 2019, available at https://indianexpress.com/article/india/article-370-scrapped-jammu-kashmir-

issue-live-updates-amit-shah-5879228/ (last visited on April 1, 2020) 
13  The Constitution of India, Art.370(3). 
14  The Constitution of India, Art.3. 
15  The Constitution of India, Art. 370(1) explanation. 
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president issued constitutional order for cessation of operation of provision16 on august 5, 2019 

along with the declaration (august 6, 2019) for application for all constitutional provisions17 on 

preceding day and was in equivalent time frame was published in official gazette of India. 

The presidential order 2019; 

I. Superseded the constitutional order of 1954 weighty with the application of major 

provisions of Indian constitution upon the state, as amended time to time.18 

II. Declared that all the provisions, as amended time to time, of constitution of India 

shall apply to the state of Jammu and Kashmir with all such modifications made 

pursuant to article 367 of the Indian constitution.19 

III. Modified the application of article 367 of the Indian constitution, dealing with the 

interpretations of the text of constitution, which provided that; reference to the 

Indian constitution or its provisions thereof shall be construed as references of 

constitution as applied to the state of Jammu and Kashmir; references to Sadar-i-

Riyasat acting under aid of its council of ministers be construed as references to the 

governor of Jammu and Kashmir; references to the state government shall be 

construed as references including the governor of the state acting on the advice of 

its council of ministers and lastly, the term ‘constituent assembly of state’ 

mentioned in article 370 (3) of the Indian constitution shall prospectively be 

replaced and read as ‘legislative assembly of the state.’20 

Following the trail of feats in revocation of operative part of article 370 of the Indian 

constitution has ensemble the state of Jammu and Kashmir at par with the generality of other 

states in Indian union, barring modified application of provisions of Indian constitution21. 

Apart from the presidential order of 2019, another equivalent milestone for the people of state 

especially was Jammu and Kashmir (reorganization) act, 2019.22 It was proposed to vivisect 

the state into duo of Union Territories in India; one would be named as Union Territory (U.T.) 

 
16  The Constitutional (Application to Jammu and Kashmir) Order No. 272. 
17  The Constitutional (Application to Jammu and Kashmir) Order Number 273. 
18  The Constitutional (Application to Jammu and Kashmir) Order, 2019, s. 1(2). 
19  Id. at s. 2. 
20  Ibid. 
21  Ibid. 
22  The Jammu and Kashmir (Reorganization) Act, 2019(Act 34 of 2019). 
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of Jammu and Kashmir and other is named as Union Territory of Ladakh, which is undeniably 

demand of latter territory since 1965.23 

2.2.1. Rationale And Impact of Abrogation of Special Status of State of Jammu and 

Kashmir 

The Indian government’s surgical strike over exclusive autonomous status of state of Jammu 

and Kashmir has been largely criticized by men cornered in state to the men in opposition. 

Countering to the criticism, Union Home Minister repeatedly affirmed the legality as well as 

optimism of the action of scrapping special status down the line. According to him, the repeal 

of article 370 of the constitution would undisputedly be condemned by most, greatly by ‘NGO 

brigades’ supported by political parties; however, the demise of exclusive status is a ‘new 

experiment’ and each Indian aspiring peace and harmony for all must support it. The terrific 

environment of state cannot put to end unless doors of article 370 as well as article 35A are 

unlocked. They are main factors of detained development of the state. Adding to it, he asserted; 

“We want to embrace the Kashmiri youth. The move will bring development, tourism and 

industries to the state. These opportunities till now were controlled by (politically elite) 

families.”24  

Addressing the folks in rally, prime minister of India Mr. Narendra Modi, beautifully elucidated 

their stand over scrapping down the special status of the state of Jammu and Kashmir, which 

as follows; 

“Earlier the slogan used to be Kashmir is ours. This must now change to we must make 

a new Kashmir. We have once again (attempt to) build a paradise in Kashmir.”25 

It will un-trap the economy of the state against bait of terrorism, militancy, violence and 

corruption. It is vision to inculcate life in veins of economy similarly like it was back in times 

of Maharaja. It is eventually an attempt to unite country, to revive the sick economy. However, 

the decision was colossally condemned by the opposition. For instance, senior congress leader 

 
23  Id. at s.2 & 3. 
24  Vijaita Singh, Devesh K. Pandey, “J&K Loses Its Special Status, Divided into Two UTs”, The Hindu, August 

6, 2019. 
25  Staff Reporter, Nashik, “Hug Each Kashmiri, Build New Paradise”, The Hindu, September 20, 2019. 
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P. Chidambaram called the move as ‘fatal legal error’ which would tender to ‘catastrophic 

blunder’ in near future.26 

Similarly, impact of abrogation was read in under certain heads, which are discussed below: 

2.2.1.1.Annulment of provisions of state’s Constitution  

The perceptible bearing of revocation of article 370 of the Indian constitution is that it would 

annul the operation of provisions of constitution of Jammu and Kashmir unless and until the 

same is accepted and deduced as part of Indian constitution with requisite amendments by 

addition as made in case of other states. Correspondingly, all the provisions of Indian 

constitution subject to the modifications entailed in constitutional order 201927 are applicable 

to the state of Jammu and Kashmir. The acquiescent federal relations between governments 

will be restored, the better implementation of the fundamental rights, directive principles of 

directive policy (DPSP), the fundamental duties, union public service commissions, conducts 

of local bodies, recognition of scheduled castes and minority groups in the state, along with 

other development-vital statutes namely, Aadhaar card act 2016,28 Right To Information Act, 

2005 (RTI),29 Right To Education Act 2009 (RTE),30 Local Panchayati Raj Law, Criminal 

Laws (Indian Penal Code 1860,  Criminal Procedure Code 1973 as well as Indian Evidence Act 

1872), Social-Welfare Legislations (For Instance, The Plantation Labour Act 1951, The 

Employees Provident Funds and Miscellaneous Provisions Act 1952, along with prevention of 

corruption act, prohibition of child marriage act and laws restricting manual scavenging, etc.) 

and Schemes for children, women, distressed, poor, etc. are now applied to new U.T.(s). 

2.2.1.2.Concept of permanent residency wither away 

The concept of state subjects or permanent residency as introduced by the Maharaja Hari Singh 

was protected by the constitutional order of 1954 by enacting separate article 35A in respect to 

the exclusive residency rights to state subjects. However, the constitutional order of 2019 

declares over-riding effect on order issued in 1954, therefore, the prominence of article 35A 

has also been dropped to edge of end. Pronto non-residents of state are not discarded from 

holding ownership in property situated in territorial jurisdiction of the state of Jammu and 

Kashmir. In other words, provision protecting ‘sons of soil’ now loses its parental authority. 

 
26  Special Correspondent, “A Fatal Error, Says P. Chidambaram”, The Hindu, August 6, 2019. 
27  The Constitutional Order 2019, s.2. 
28  Aadhaar Card Act 2016 (Act 18 of 2016). 
29  Right to Information Act, 2005(Act 22 of 2005). 
30  Right to Education Act, 2009 (Act 35 of 2009). 
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The broken-down effect of rule of permanent residency has acknowledged contentment across 

the districts of valley. The border-villagers, for instance, expressed that at least their only-

daughter(s) married outside the state would able to inherit their land-property in valley and 

similarly other resident expressed that the biggest benefit would be that with end of concept of 

state subjects, they would be able to attain Aadhaar cards, Voter Ids which has become a need 

in present day.31 Similarly, government in its justification pointed out cases of Valmiki’s or 

Dalits descended in the state back in 1957 are yet indulged in sweeping or sanitation jobs on 

account of non-grant of permanent residency certificate (PRC) which is a crucial document for 

employment in state, women are prevented to marrying outside the state, children of married 

daughters are denied of inheritance or children are denied of migration opportunities outside 

the state which would desist them from being holder of PRC after certain conditions  and there 

are also cases of west Pakistani refugees and Gorkhas who are denied of PRCs due to which 

they are discriminated for employment, education or residency in state.32 Article 35A has its 

basis from article 370 and is biased and indiscriminate.  

2.2.1.3.People of the State of Jammu and Kashmir 

Reviewing the impact of abrogation of special status of state and noting reactions of the same, 

it yielded mixed results. As per news daily, the resolution or decision of abandoning special 

privileges available to the state, was highly celebrated by the group of local people who are 

either victims of such devastating effect of article 370 or others who genuinely understand the 

true sense of encumbrance imposed in named of privileges. The global Kashmiri Pandit 

diaspora (GKPD) while interviewing with media reporters expressed their bliss by commenting 

that present decision would fortify the territorial, political and cultural unity in India.33 The 

decision of integration hails to be best option by majority of Jammu residents.34 The national 

security advisor Ajit Doval expressed that the Centre’s decision over article 370 was greeted 

by the maximum of Kashmiri populace. According to him,  

 
31  Damini Nath,“In Jammu Border Villages, Many Dream Of A Future Full Of Opportunities”, The Hindu, 

August 9, 2019. 
32  “Full Text Of Document On Govt.’s Rationale Behind Removal Of Special Status To J&K”, The Hindu, 

August 5, 2019, available at https://www.thehindu.com/news/national/full-text-of-document-on-govts-

rationale-behind-removal-of-special-status-to-jk/article28821368.ece  (last visited on April 1, 2020). 
33  PTI, “Kashmiri Pandits Hail Decision”, The Hindu, August 6, 2019. 
34  Damini Nath,“Many Jammu Residents Hail Integration As Best Option”, The Hindu, August 8, 2019. 
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“Article 370 was not a special status. It was a special discrimination. With its withdrawal, 

we have brought Kashmiris at par with the Indians….Kashmiris (would) see greater 

opportunities, better future, more jobs for youths.”35 

Abrogation of article 370 has been taken as step to reconcile with the arrested development of 

the state as against the minority-secessionist opinions subsisting in the state. Whereas on the 

other hand, the expressions of dissent were also brought to notice. Kashmiri people post-

abrogation are under apprehension about new cycle of violence in the valley initiated with the 

alteration in their very identity. The scrapping of article 370 has left the people of the state 

disappointed as it has cause hurt to community sentiments by dissolving their exclusive 

connotation of Muslim- majority state without consent and without prior intimation.36  

2.2.1.4.International Community 

As far as impact upon international community is concerned, it is obvious that the most 

traumatized would be the Pakistani government. Pursuant to action of entirely integrating the 

territory of valley with Indian union, Pakistan government ruptured all the bilateral dealings 

between India and Pakistan.37 The tradition of sharing sweets on Independence Day38, 

movement in Kartarpur corridor, inter-country aviation services or exports and imports of 

agreed commodities, everything has been brought to halt. Globally, Pakistan pronounced the 

action of Indian government as ‘illegal’ and ‘coercive’ and exclaimed that; 

“They (Indians) have gone against their constitution, against their verdict of the Supreme 

Court, against the verdict of the Jammu and Kashmir high court, against 17 UN 

resolutions, against UN General Assembly resolutions, and against the Shimla 

agreement”39 

Many other countries namely United States, China, etc. extended their views for as well as 

against instantaneous action over long drawn Kashmir dispute and articulated that bilateral tie 

with Pakistan would have been an appropriate means of action in controversy. However, India 

responded gently to every external objections slating that decisions regarding Kashmir relates 

 
35  PTI, “Majority of Kashmiris Support Decision on Article 370: Doval”, The Hindu, September 8, 2019. 
36  PTI, “Kashmiris Fear Fresh Bout of Violence”, The Hindu, August 6, 2019. 
37  Mehnal Sarfraz, “Pakistan Expels Indian Envoy, Suspends Bilateral Trade”, The Hindu, August 8, 2019. 
38  PTI, “BSF, Pakistan Rangers Don’t Exchange Festival Sweets”, The Hindu, August 13, 2019. 
39  Mehmal Sarfraz, “Imran Warns Of More Violence”, The Hindu, August 7, 2019. 
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to internal matter of the country which requires no mediation or objection from global world.40 

In order to evaluate the situation in Kashmir and scrutinize the conditions of normalcy in the 

state according to Indian reports, envoys from south America, Africa, Asia,41European Union, 

Gulf and  ASEAN nations,42 marked their visits with the presentation of fact-finding report in 

global media, which nevertheless pronounced satisfactory conditions of normalcy have been 

maintained in the state. 

2.2.2. Remonstrating Petitions Before Judiciary 

Inescapably, all the objections condemning the governmental action presented before Supreme 

Court of India for judicial review. A plethora of petitions were filed in the court immediately 

after the publication of document. Such entreaties as follows; 

Foremost the advocate ML Sharma brought the grievance against autocratic action of central 

government in issuing an order under article 370 (1) of the constitution by the medium of public 

interest litigation (PIL)43 before the apex judicial authority in India, which upon its admission 

was returned for defection cure. It was highly criticized for poor draft by the bench, but however 

was not dismissed in concern that it would affect other prospective petitions.  

The resident of state and member of bar council of India (BCI), advocate Shakir Shabir filed a 

writ petition44 filed on august 9, 2019 invoking the jurisdiction of supreme court as condemning 

the event of issuance of presidential order of august 5, 2019 praying for issue for writ of 

mandamus so as to cure the ultra vires or illegal action of autocratic government. It relied on 

grounds namely, lack of adherence to mandate of consent of government of state, 

unconstitutional action of expulsion of operation of article 370, despite of Supreme Court 

precedent45 article 370 was revoked, an unilateral action without confidence of all the stake 

holders, consent of governor who is unelected representative is whimsical and arbitrary move, 

misinformed action is contrary to democratic principles of nation, utterly disregards human 

rights in state and also effects international position with Pakistan. The present petition posts 

the defects cured is pending for hearing the court. Similarly, on the same day, advocate Shoaib 

 
40  Special Correspondent, “Kashmir An Internal Issue, Rajnath Tells U.S.”, The Hindu, August 21, 2019. Refer 

also, PTI, “PM Rejects Scope for Third Party Mediation in Kashmir”, The Hindu, August 27, 2019. 
41  Peerzada Ashiq, “Foreign Envoys in J&K on A Fact-Finding Visit”, The Hindu, January 10, 2020. 
42  Suhasni Haidar, Peerzada Ashiq, “German Envoy May Lead Diplomats’ Team to J&K”, The Hindu, February 

11, 2020. 
43  Manohar Lal Sharma v. Union of India (W.P.(C) No. 001013/2019). 
44  Shakir Shabir v. Union of India (W.P.(C) No. 001048/2019). 
45  State Bank of India v. Santosh Gupta, (2017) 2 SCC 538. 
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Qureshi also invoked jurisdiction of Supreme Court under petition46 challenging the 

presidential order of 2019. Currently, it is returned under defects.  

Moreover, the action was also challenged by the members of parliament (MP) Mohd. Akbar 

Lone and Hasnain Masoodi. They presented petition47 on august 10, 2019 under article 32 of 

the constitution of India, not only challenging the constitutional order, but also the enactment 

of Jammu and Kashmir reorganization act of 2019. Grounds enumerated therein are, namely 

the issue of order is constitutionally ultra-vires and invalid, article 370 (1)(d) was colorably 

invoked to take up the exercise of article 370 (3), the concurrence of state’s government was 

insufficient, the legislative assembly cannot be replaced ever with the requirement of 

constituent assembly, the prospective order of declaration is constitutionally invalid, actions 

arbitrarily amend the constitutional relations with the state of Jammu and Kashmir as of union, 

indecent amendment in article 356 and 357 is ultra-virus the constitution and the act of 

reorganization of state is whimsically exercised. It prays the court to declare orders as well as 

the act as unconstitutional and pass appropriate orders. However, after the defects are cured, it 

is pending for hearing. Similarly, Kashmiri artist Inder Salim presented a corresponding 

petition48 in court which was returned for defects and not yet presented again. Former 

bureaucrats and military officers also made their presence in knocking the doors of the court 

and filed a petition (on august 17, 2019) before Supreme Court on similar grounds and prayers. 

The prior petitions dealt with the challenge upon the action of union executive amending the 

constitutional status of the status drastically, but there were also numerous complaints and 

petitions challenging the coercive steps of government involving lockdown, communication 

shutdown, extraneous military squads, house arrest of leaders, etc. Some of which include PIL49 

filed by Tehseen Poonwalla seeking release of leaders and termination of lockdown where court 

deferred the hearing of petition for two weeks enabling the government to restore normalcy; 

petition50 by executive editor of Kashmir Times Anuradha Bhasin asking for environmental 

conditions for journalist to practice their profession where court opinioned that central 

government should be assorted with some more time for fetch desired results; and writ petition 

of habeas corpus51 filed by one Kashmiri resident and Jamia university graduate for production 

 
46  Soayib Qureshi v. Union of India (W.P.(C) No. 001068/2019). 
47  Mohd. Akbar Lone & Anr. v. Union of India (W.P. (C) No. 001037/2019). 
48  Inder Salim Alias Inder Ji Tickoo v. Union of India (W.P.C. 001062/2019). 
49  Tehseen Poonawalla v. Union of India (W.P.C 001017/2019).  
50  Anuradha Bhasin v. Union of India (W.P.C. 001031/2019). 
51  Mohammad Aleem Syed v. Union of India (W.P.C. 000225/2019). 
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of his father and brother with whom petitioner has lost contact after the decision of article 370, 

which was returned on account of defects.  

Also, a petition was presented before the court by Public Union of Civil Liberties (PUCL), 

Jammu and Kashmir high court bar association and other interveners for the interpretation of 

article 370, challenging precedents of Prem Nath Kaul case52 and Sampat Prakash case53 and 

requested for reference of matter before larger bench (of seven-judge bench) over five-judge 

bench. However same was refused on lack of reasonable grounds for referral.54 To the concern 

of judgment over common issue of constitutionality of action of stripping operation of article 

370 in constitution has been reserved for hearing in court in their due batch of hearings. 

2.2.3. Justification Of Action 

The decision of the abrogating the decades old concessional provision was grossly condemned 

majorly upon three grounds; firstly lack of legality in stripping one constitutional provision by 

using clause of the same provision; secondly coercive deployment of security forces with 

detention of political powers and suspension of communication lines in the state was in 

violation of fundamental rights and undemocratic move in principle and thirdly, arbitrary 

imposition of president’s rule in state and citing extraordinary powers to the parliament in 

context to the state of Jammu and Kashmir against democratic principles. 

The last clause of article 370 of the Indian constitution, according to Shri Gopala swami 

Ayyangar, ‘explains the whole of the article’.55 It expressly makes room for the elite power of 

president to issue an order in form of public declaration causing the part or whole of the 

provision inoperative in law. The only so called ‘condition precedent’ is the concurrence of 

constituent assembly.56 However, with the dissolution of the same endorses authority to the 

state government. The state government, as per the explanation in the article, constitutes 

governor acting under aid and advice of its council of ministers.57 Hence, in the like manner, 

justifiability of legality is claimed by the government of India on scrapping article 370 of the 

Indian constitution.  

 
52  Prem Nath Kaul vs State of Jammu and Kashmir, AIR 1959 SC 749. 
53  Sampat Prakash v. State of Jammu & Kashmir & Anr, 1970 AIR 1118. 
54  Dr. Shah Faesal v. Union of India, 2020 SCC Online SC 263. 
55  Constituent Assembly Debates on 17th October, 1947, available at 

www.ConstitutionofIndia.net/Constitution_assembly_debates/volume/10/1949-10-17 (last visited on April 2, 

2020). 
56  The Constitution of India, Art.370(3), proviso. 
57  The Constitution of India, Art.370(1), explanation. 
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The main contention pled by dissenting groups is that state at the time of assenting for the 

revocation of the special status was under the rule of president, by virtue of which governor 

(the local administrator of president) constitutes competent government in state according to 

the rule,58 but mere assent of governor pragmatically does not constitute the will of people of 

the state. The very idea of procurement of complex procedure for application of Indian authority 

over state subjects is undermined or diluted. The motive behind the condition of ‘prior 

concurrence of state government’ was for making informed decisions in the state. Hence, the 

act was questioned as unconstitutional and undemocratic.  

Defending in strife, government insisted upon the appraisal of overall scenario of the 

circumstances prevalent in the state. The state had been on the verge of destruction. Terrorism, 

unrest, volatile environment, tacit restrictions over movement, speech and profession of 

religion of one’s choice, along with restricted integration with non-state actors, are some of the 

apparent ground-realities.59 But genuinely in depth, it is much more than that, inclusively basic 

rights of employment, education, health, healthy growth and development of state as well as its 

subjects, minority and scheduled castes discriminations, all were at stake since considerable 

period of time.60 Moreover, state leaders who were expected to reinstate hale and hearty 

environment, themselves had been under accusation of communalizing politics in the state 

under corruption and nepotism, which is even devastating and spreading radical-separatist 

ideologies.61 In 1949, the provision had born out of intent of temporary resort to the 

disorganized relations between Centre and state government.62 This is why the clause for 

closure of operation was attached. With the lack of guidance from constituent assembly of the 

state, it had charged president and forthcoming government to decide the fate of provision. 

Similarly, rotten provisions are merely dropped out of our sacred text of constitution. As far as 

constitutionality of the same is concerned, meticulous efforts for care were taken to appreciate 

every legal principle and not indulging in any colorable practices. 

In concern of subsequent objection, statements shone that they were mere preventive steps 

undertaken with utmost diligence and good faith and imposed for temporary period, as asserted 

by the law minister in Delhi.63 Suspension of amaranth pilgrimage was to avoid any 

 
58  The Constitution of India, Art.356. 
59  Ibid. 
60  Ibid. 
61  Ibid. 
62  M.P. Jain, Indian Constitutional Law, 806 (Lexis Nexis, 7th edn., 2016). 
63  Special Correspondent, “Law and Order Steps Are Temporary, Says Ministry”, The Hindu, August 10, 2019. 
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inconveniences to the travellers due to unstable conditions which might turn into perilous 

reality post-abrogation, deployment of more paramilitary men in the state in order to control 

law and order which may be caused by any commotion or protest, house arrest of political 

leaders who might instigate civilians towards opposition of action as they had been since history 

in communalizing politics for their personal benefits and suspension of communication lines 

for period of time was under intention to defer any transmission of information by or to anyone 

whether a pro-Indian or pro-secessionist. These were primarily temporary steps. It is undeniable 

that such moral grounds does not convince to the satisfaction. But it is a fact that any law or 

any repulsion thereof is made according to the dynamic needs arisen in the society, time to 

time. Contenders similarly questioned the stand of Supreme Court over illegal suspension of 

fundamental rights in period of emergency in state in precedent of ADM Jabalpur v. Shivkant 

Shukla,64 specifically in context of state lockdown, and arbitrary action of government 

disturbing the status quo of the state without any consent or referendum of the people of the 

state. Such flooding objection-petitions are pending for final judgment in court of law. 

As far as third objection is concerned as, to constitutional power of president to impose rule65 

and empower parliament to take actions in regard for subjects pertaining to state list,66 in 

disregard to the condition precedent of consent of constituent assembly of the state. However, 

in proving the extent of vires of power exercised, it is a fact that no proper list of situations can 

be portrayed to exercise of special power of president and what is need that there should be 

reasonable appraisal of factors contributing to crisis.67 According to Sarkaria Commission, 

possible reasons for failure could be, such as, political breakdown, internal treason, physical 

breakdown, failure to comply with union’s direction and the matter of reorganization of the 

state.68  

Correspondingly, in present case, there was political breakdown and internal disturbances 

prevalent in the state. Moreover, it is the duty of union to take steps to defend country against 

internal as well as external aggression.69 Herein, Indian government has marked that the plan 

 
64  ADM Jabalpur v. Shivkant Shukla, (1976) 2 SCC 521. 
65  The Constitution of India, Art.356. 
66  The Constitution of India, Art.356(1)(b). 
67  S.R. Bommai v. Union of India, AIR 1994 SC 1918. 
68  Anil Kumar Dubey, Presidential Takeover Of State Government, 23 (Lexis Nexis, India, 1st edn., 2017). 
69  The Constitution of India, Art.355. 
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of action of abrogation was in regard to the national sovereignty and security.70 The validity of 

president’s rule in the state has been followed by issuance of the order of 1954 proclaiming 

application of article 356 in the state of Jammu and Kashmir. Since the state was under 

president rule, where president assumed all the functions of state government and by 

declaration correspondingly parliament is empowered to undertake functions of state 

legislature.71 Citing the observations from Dr. Rajendra Prasad’s diary entry made back in 

1952, that Indian constitution gives elite as well as residuary powers to the president, for 

instance, imposition of president’s rule in state in matters of emergency and Kashmir is an 

integral part of India and mere a constituent assembly of the state cannot take away the power 

of the president.72 Hence, the president and parliament are constitutionally the competent 

authorities to take actions for welfare of the state. 

2.3.Reorganization of State of Jammu and Kashmir 

 

2.3.1.Power of Parliament 

Article 3 and article 4 of the Indian constitution read with states reorganization act, 1956,73 are 

the mainstream of authority of the parliament to re-cast the territorial limits or governance 

status of the unit of the federal nation. The parliament is empowered to define new territory or 

boundaries or names of the state by enactment of the law with respect to the same74 and 

constitution for the same entitles legality to amendments made by parliament in first or fourth 

schedule, as the case may be, of constitution of India.75 Likewise, second resolution passed in 

houses of parliament with respect of state of Jammu and Kashmir was to reorganize the state 

into two Union Territories, namely Jammu & Kashmir and Ladakh. 

2.3.1. Reorganization Act Of 2019 

The Jammu and Kashmir (reorganization) act of 201976 received the assent of president on 

august 9, 2019, which exclaimed that the then state of Jammu and Kashmir be transformed to 

 
70  “Full Text Of Document On Govt.’s Rationale Behind Removal Of Special Status To J&K”, The Hindu, 

August 5, 2019, available at https://www.thehindu.com/news/national/full-text-of-document-on-govts-

rationale-behind-removal-of-special-status-to-jk/article28821368.ece  (last visited on April 3, 2020). 
71  “Cabinet approves extension of President’s Rule in J&K for six months with effect from 3rd July, 2019”, PM 

INDIA, July 12, 2019, available at https://www.pmindia.gov.in/en/news_updates/cabinet-approves-extension-

of-presidents-rule-in-jk-for-six-months-with-effect-from-3rd-july-2019/ (last visited on April 3, 2020). 
72  Valmiki Chaudhary, Dr. Rajendra Prasad: Correspondence and Select Documents, 234 (Allied Publishers, 

New Delhi, 1992). 
73  The Jammu and Kashmir (Reorganization) Act, 2019(Act 34 of 2019). 
74  The Constitution of India, Art. 3. 
75  The Constitution of India, Art. 4. 
76  Ibid. 
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the status of Union Territories of India. It provided the whole governance structure of two 

newly formulated Union Territories, that is, UT of Jammu and Kashmir77 which shall be 

governed in the manner alike to Puducherry, having legislature according to the provisions of 

the reorganization law; and UT of Ladakh shall be without legislature under administration of 

president acting through Lt. governor appointed time to time.78 

2.3.2.Working Of Union Territory  

Indian Territory is a composite of two classes of territories, namely, the states and the Union 

Territories.79 The states have separate and distinct spheres of action similarly like Union, 

namely, legislative, administrative and judicial actions which restrict the Union or federal 

government from interfering in businesses of state; however, it exercises in cooperation with 

them. In contrast, there are territories which by some or the other special reason are under direct 

administration of Union government. For instance, the territory of Puducherry is an acquired 

territory from French parliament after the French settlement of Pondicherry80 and not acceded 

to Indian Union via execution of treaty of accession, hence it is centrally administered in 

accordance to the provisions of article 239A. The territories included in first schedule part II 

are Union Territories of India.  

However, in 1962, via fourteenth amendment in constitution,81 introduction of article 239A 

proposed addendum to the governance structure of Union Territories of Indian union. It 

empowered parliament to enact laws for creation of legislatures or council of ministers or both 

for the respective territories.82 In consonance of the power, Delhi and Puducherry were only 

two Union Territories with their independent legislatures and government and now UT of 

Jammu and Kashmir has been made the part of list by enacting a law slating governance 

structure equivalent to the territory of Puducherry of union. 

3. Effect Upon Federal Structure of India 

The relationship between the federal Union and its units define the contour of the federal polity 

in the nation.83 It is well elucidated in the research context that idea of India was never to 

 
77  Id. at s. 4. 
78  Id. at ss. 3 and 58(1). 
79  The Constitution of India, Art. 1. 
80  Dr. Durga Das Basu, Introduction To The Constitution Of India, 72 (Lexis Nexis, 23rd edn., 2012). 
81  The Constitution (Fourteeth Amendment) Act, 1962 (w.e.f.16-8-1962 & 28-12-1962). 
82  Supra note 83 at 300. 
83  Andreas Follesdal, “Federalism”, Stanford Encyclopedia of Philosophy (2018), available at  

https://plato.stanford.edu/archives/sum2018/entries/federalism/ (last visited on April 4, 2020). 
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appreciate the governance structure typically or traditionally as empirically noted in old 

federations like United States of America or Australia.84 India aspires to cultivate a 

contemporaneous mechanism capable to resolve differences existent and formulate the basis 

for unity in pluralism.85 The constitutional concession or autonomy to one state or unit to the 

federal Union had cast the entire nature of polity as asymmetric. However, the revocation or 

abrogation of special status of one unit in comparison to other units, restore the polity from 

asymmetric to symmetric. In other words, sense of federalism has gained momentum from 

abrogation of system of unequal decentralization of power between Centre and its state. But 

simultaneously enactment of law re-defining the governance status of state by reducing it as a 

centrally administered units of union, has discarded the very sense of federalism in nation. It is 

move headed towards the unitary form of polity in contrast to the federal system of governance 

as in the case of state of Jammu and Kashmir. It cannot be defended that mere prescribing rights 

to maintain government or legislature in the state would treat the abrasion of substance of 

federalism in nation. India is undeniably a federation with unitary tendency.86 

4. Conclusion 

In general parlance, the term ‘revocation’ or ‘abrogation’ means annulment of authority or 

substance. The revocation of special status of state of Jammu and Kashmir denotes annulment 

of authority of special status in law. In other words, the powers, privileges, duties, rights, 

obligations, enactments made and acted upon in substance of the special status provision would 

prospectively to deem to carry no-authority to operate in law.  

It is aspired to scrutinize facts and circumstances circumscribing the act of abrogation of special 

autonomous status of the state. It is thereto procured that the abrogation of the article 370 of 

the Indian constitution which bred from the terms of pact of accession signed by the Maharaja 

of the state,87 was long due call-in politics. The methodology as well as concert backed by 

stripping the constitutional provision of autonomy has been populously admonished and 

criticized at both national and international level. Retorting to which, government offered 

plethora of justifications inclusively on legal grounds as well as moral grounds. Displeased 

with governmental capricious exercise of power, Supreme Court is flooded with petitions, 

which are in status of pendent. Amid admix responses over scrapping of special status 

 
84  M.P. Jain, Indian Constitutional Law, 749 (Lexis Nexis, 7th edn., 2016). 
85  Id. at 751. 
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provision, another milestone enactment was passed in Union parliament concerning 

reorganization of state into duo of Union Territories, giving Union government exclusive 

powers of governance over the territory at demise of statehood.88  Nevertheless, the 

monumental decision how much slammed is expected to flourish the economy of territory of 

Jammu and Kashmir, now along with Ladakh. It is well asserted by Radha Kumar, one of the 

interlocutors of Centre for Jammu and Kashmir in 2010, that development and integration are 

the seeds which grown in stability and Jammu and Kashmir has had short periods of stability 

counter-veined with long periods of wavering and violence.89 Also, as the matter of concerns, 

article 370 of the Indian constitution has been merely declared inoperative and not removed by 

amendment, which as the circumstances in future would demand, it could be re-instated with 

such exceptions and modifications deems fit and statehood be restored once normal conditions 

are prevalent, says prime minister.90  At last, it is learned that the coup of abrogation is as far 

as circumstantially concerned, is justified and prudent move for both, state and the nation. 

 

 
88  The Jammu and Kashmir Reorganization Act, 2019(Act 34 of 2019). 
89  Parley, “Is the Removal Of Special Status For J&K Justified?”, The Hindu, August 16, 2019. 
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Hindu, August 8, 2019. 
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