Indian Journal of Law and Legal Research Volume VI Issue IT | ISSN: 2582-8878

REFUGEE LAWS AND POLICIES IN INDIA

Mr. Mahadeo B. Dalavi, LLB (Hons), Sandip University, Nashik

ABSTRACT

India's refugee laws and policies are a complex and evolving landscape,
characterized by historical precedents, legal ambiguities, and pragmatic
approaches to asylum. India lacks a dedicated refugee law, relying on a
patchwork of legal provisions from the Constitution, international treaties,
executive orders, and judicial pronouncements. This lack of a formalized
legal framework leaves refugees vulnerable to arbitrary detention,
deportation, and exploitation. Ambiguities in refugee status determination
and a lack of clear pathways to durable solutions further complicate the
situation for asylum seekers.

Recent government initiatives, such as the Citizenship Amendment Act
(CAA) 2019, have aimed to address some challenges by providing long-term
visas to persecuted religious minorities. However, controversy surrounding
the CAA underscores the need for more comprehensive and inclusive
policies. India must adopt a holistic approach to refugee protection, including
the development of a dedicated refugee law, enhanced access to essential
services, and greater international cooperation.
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Objective and the Scope of the study:

This study aims to analyze India's refugee laws and policies, focusing on the complexities,
challenges, and gaps in the country's approach to refugee protection. The scope includes a legal
framework analysis of existing provisions, evaluation of government initiatives, and a gap
assessment of India's approach to refugee protection. The study may also compare India's laws
with those of other countries, focusing on best practices and lessons learned for policy
development. Recommendations for policy reform include the development of a dedicated
refugee law, improved access to essential services, and strategies for strengthening
international cooperation on refugee issues. The study will also examine India's approach from
a humanitarian values and human rights perspective, emphasizing the importance of upholding
refugees' rights and dignity in line with international standards. The study acknowledges
limitations, such as data availability, legal complexities, and political sensitivities, but aims to

provide a balanced and nuanced analysis within available resources.

Historical Context:

The historical background of India's refugee laws and policies is complex, involving centuries
of humanitarian interventions, migrations, and displacements. India's stance on accepting
refugees has been shaped by its dedication to humanitarian ideals, rich cultural legacy, and

geopolitical circumstances.

The following are significant historical context elements:

e Ancient Origins:

India has historically welcomed refugees, going back thousands of years. India has historically
provided refuge to numerous religious and ethnic communities, including Jews, Zoroastrians,
Armenians, and others, who were persecuted. India's cultural fabric has been enhanced by these

migrations, which have also bolstered the country's tolerance and plurality.

e Partition of 1947!;

The division of British India, which resulted in the forced relocation of millions of people along

! India and Refugee Policy (drishtiias.com)
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religious lines, is one of the pivotal events in the history of refugees in India. India and Pakistan
were created because of the partition, which also caused one of the greatest forced migrations
in history, sectarian violence, and the loss of lives and property. Millions of Sikh and Hindu
refugees from the turmoil and persecution in the newly established Pakistan found safety in

India.

e Tibetan Refugees:

The Dalai Lama and hundreds of other Tibetan refugees who were fleeing political repression
and cultural persecution were offered asylum by India in 1959, following the Chinese conquest
of Tibet. India's dedication to offering refuge to individuals escaping oppression is exemplified

by its support for the Tibetan struggle.

e Bangladesh Liberation War:

Millions of refugees were taken in by India in 1971 as a result of crimes carried out by the
Pakistani military. India's humanitarian engagement in Bangladesh's independence movement

served as a reminder of its commitment to international solidarity and refugee protection.

¢ Rohingya Refugee Crisis:

The Rohingya refugee problem has been facing India for some time now, as thousands of
Muslims who are Rohingya Muslims have fled persecution in Myanmar and are looking for
safety in India. India has taken a multifaceted approach to addressing the Rohingya problem,
striking a balance between national security, humanitarian concerns, and diplomatic ties with

Myanmar.

Legal Framework:

The legal framework governing refugee laws and policies in India comprises a combination of
domestic legislation, international treaties, executive orders, and judicial decisions. While India
lacks a specific comprehensive refugee law, various legal instruments contribute to the

protection and management of refugees within the country.

Here's an overview of the key components of the legal framework:
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e Constitutional Provisions:

Regardless of citizenship or nationality, everyone residing on Indian Territory is entitled to a
number of essential rights under the country's constitution. Article 14 guarantees equality
before the law, Article 21 guarantees life and personal liberty, and Article 25 guarantees the
freedom of religion. Although the Constitution does not specifically mention refugee status or
rights, these provisions do apply to refugees. To safeguard the rights of refugees?, the courts

have, nevertheless, given these rights a broad interpretation.
e Domestic Legislation:

The Foreigners Act of 1946 and the Foreigners Order of 1948 are the main pieces of domestic
law that apply to refugees in India. These regulations control foreigners' arrival, departure, and
residence in India, especially refugees. The Passport (Entry into India) Act of 1920 and the
Registration of Foreigners Act of 1939 both govern the movement and presence of foreigners

in India.

India's refugee protection is bolstered by legal instruments, but a dedicated law is needed to
clarify status determination, establish rights, and outline protection mechanisms. India must
also ensure its policies align with international human rights obligations and promote

compassion, solidarity, and respect for human dignity.
¢ Government Initiatives:

The Indian government has introduced the Citizenship Amendment Act (CAA) 2019, which
offers expedited citizenship to persecuted religious minorities from neighbouring countries.
However, this initiative has sparked controversy, raising questions about its inclusivity and

adherence to secular principles, despite its intended relief for certain groups.
e Opportunities for Enhancement:

Despite the challenges?, there are opportunities for enhancing refugee protection in India. One
such opportunity lies in the development of a dedicated refugee law that provides clear rights

and obligations for refugees and establishes transparent procedures for refugee status

2 Refugee Law and Policy in India - Indian Legal Solution
3 Supporting refugees in India: What we achieved in 2021 - India | ReliefWeb
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determination. Additionally, there is a need for greater investment in refugee integration
programs, including language training, vocational skills development, and psychosocial

support.

e International Cooperation:

Indian legislation and practices regarding refugees are greatly influenced by international
collaboration. While international cooperation with other nations and international
organisations greatly aids in addressing the difficulties related to refugee movements and
displacement, India's approach to refugee protection primarily depends on its own domestic

legal framework and national interests.

Conclusion

In conclusion, India's approach to refugee laws and policies is characterized by a complex and
evolving landscape, shaped by historical, legal, and political factors. While India has a long
history of providing refuge to those fleeing persecution and conflict, the absence of a dedicated
refugee law poses challenges in ensuring consistent and effective protection for refugees within

its borders.

Despite the lack of a comprehensive legal framework, India has demonstrated a pragmatic
approach to refugee protection, often granting asylum on humanitarian grounds and
collaborating with international organizations such as the UNHCR. However, refugees in India
continue to face uncertainties and vulnerabilities, including arbitrary detention, deportation,

and limited access to essential services.

Recent government initiatives, such as the Citizenship Amendment Act 2019, aim to address
some refugee challenges but have also raised questions about inclusivity and adherence to
secular principles. Moreover, India's engagement with refugee issues is influenced by

geopolitical considerations, bilateral agreements, and regional dynamics.

Looking ahead, there are opportunities for enhancing refugee protection in India through legal
reform, greater international cooperation, and a commitment to upholding humanitarian values
and human rights. A comprehensive refugee law could provide clarity on refugee status
determination procedures, establish rights and entitlements for refugees, and outline

mechanisms for their protection and assistance.
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Furthermore, India's engagement with international forums and organizations, bilateral
agreements with neighbouring countries, and advocacy for burden-sharing and solutions to
protracted refugee situations can contribute to addressing the challenges of refugee movements

and displacement in the region and beyond.

As India navigates the complexities of refugee laws and policies in the 21st century, it must
uphold its humanitarian values and commitment to human rights, ensuring that refugees are
treated with dignity, respect, and compassion, consistent with its historical tradition of
providing sanctuary to those in need. By adopting a holistic and inclusive approach to refugee
protection, India can play a constructive role in addressing the global refugee crisis and

fostering a more just and humane world.
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