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Introduction 

The case of Keshavan Madhava Menon v. State of Bombay1 gives us an insight into how 

fundamental rights, which weren’t in existence before the commencement of the constitution, 

would interact with pre-constitution laws post said commencement. Here, the appellant was 

charged with an offence under the Indian Press (Emergency Powers) Act,2 for a publication 

dated September 1949. The Constitution of India as we know it, wasn’t in existence then. This 

implies that the fundamental rights granted by part III were non-existent and it was thus put 

forth by the court that they couldn’t be applied to past events. The judgement goes through the 

course of analysing whether there is a retrospective nature of the Constitution, more 

specifically, the fundamental rights. This essay thus seeks to map through and gain a deeper 

understanding of the rationale provided by the judges in the instant case. The essential aspects 

of how the judges established the lack of the retrospective effect of the Constitution, and how 

an individual can’t aim to exercise a right they don’t have at a particular time are addressed.  

The discourse then dives into the interpretation of multiple key phrases such as the spirit of the 

constitution, the arguments revolving around the prospective nature of Article 13 (1), and more 

particularly the letter of the Constitution. Lastly, future developments and precedents that were 

established due to the Keshavan case are addressed, which highlights the importance this case 

holds in law as we see it today.  

The publication by the petitioner was deemed to be a newspaper by the authorities, who further 

argued that the same constituted offence under section 18 (1)3 of the Indian Press (Emergency 

Powers) Act.4 While the proceedings were pending, the Constitution came into effect and the 

petitioner argued that section 18 (1) violated the fundamental rights granted under Article 19 

 
1 Keshavan Madhava Menon v State of Bombay [1951] AIR 128.  
2 Indian Press (Emergency Powers) Act, 1931, No. 23, Acts of Parliament, 1931 (India).  
3 Id.  
4 Supra note 2.  
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(1) (a)5 read with Article 13 (1)6 (hereinafter referred to as Article 13 (1)) of the Constitution. 

On the assumption that the sections were inconsistent, the Court had to determine whether the 

proceedings, as registered before the Constitution’s commencement, could continue. There was 

a reliance on various interpretations of statutes, such as the General Clauses Act 1897, 

Interpretation Act of 1889. An argument that formed a pillar of the decision was based on the 

inference of Article 13 (1) being prospective in nature since it only pertains to what happens 

after the commencement of the Constitution. This is supported by the idea that the Constitution 

itself doesn’t have a retrospective effect.7 Thus, one can say that it is only fair to believe that 

Article 13 (1) lacks retrospective effect as well.8 The fundamental rights which have apparently 

been violated only came into being along with the Constitution.  

When the petitioner was charged with the offence, he wasn’t in possession of the said 

fundamental rights, for them to be violated at all. In furtherance, it is a common rule that one 

who comes to the court looking for relief must possess locus standi, meaning that he has the 

legal right.9 To deny this rule, would mean to go against the basic ideas of when one can seek 

relief for apparent violation. The petitioner, while seeking to make the section constitutionally 

invalid based on alleged fundamental rights violation, must thus establish that he possessed the 

fundamental right and the same right had been violated.10 As has been reiterated by several 

judges during the proceedings, the petitioner didn’t possess the right under Article 19 (1) (a) 

on the date of publication, and thus, cannot seek redressal under it. This should be the accepted 

principle, rather than going by the wrongful idea of granting relief under a right that was never 

bestowed. Of the various rationale provided by the judges for the final decision, Mahajan J. 

puts forth some of the most impactful arguments. Section 6 of the General Clauses Act11 

specifies how a repeal shall not affect any legal proceeding or affect the previous operation of 

any enactment, unless the contrary intention appears. It is evident that there was no such 

 
5 India Const. art. 19 cl. 1 sub cl. (a).  
6 India Const. art. 13 cl. 1.  
7 Sushila Rao, “The Doctrine of Eclipse in Constitutional Law: A Critical Reappraisal of its Contemporary Scope 
and Relevance” 18 Student Bar Review 45, 45-68, (2006); State of Bombay v. F.N. Balsara, A.I.R. 1951 S.C. 
318; Syed Qasim Razvi v. State of Hyderabad, A.I.R. 1953 S.C. 156.  
8 Purshottam Govindji Halai v. B.M. Desai, AIR 1956 SC 20; Pannalal Binjraj v. Union of India,. AIR 1957 SC 
397.  
9 S.P Sathe, “STANDING TO ASSERT FUNDAMENTAL RIGHTS OF THIRD PARTIES: AN ANALYSIS OF 
JUDICIAL POLICY” 14 Journal of the Indian Law Institute, 325, 325-339 (1972).  
10 Id.  
11 General Clauses Act 1897, s. 6 
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contrary intention, due to the lack of retrospective effect of the Constitution. Furthermore, as 

said by the court, the wording or letter of the Constitution must prevail over its so-called spirit.  

The bench had noted that any argument that targets the spirit of the Constitution is compelling. 

However, it must be argued that what comprises the spirit is both subjective and uncertain, 

especially in a situation where the wording of a provision states otherwise. Just as there is no 

clear definition of what the “basic structure” of the Constitution comprises, one cannot list 

down what the spirit of the Constitution lies in, or what the makers intended it to be. To avoid 

confusion, there will inevitably be elements or features that can be deemed to be “spirit”. 

However, the argument here lies in the fact that the assumed “spirit” can’t supersede a written 

piece of legislation that displays a clear intention. Supporting this, Mahajan J. stated in another 

case,12 how one can’t seek recourse from the apparent “spirit” when the provisions are explicit 

in stating the contrary. Hence, what can be understood or used as a guide, is the language of 

the Constitution, as has been done in this judgement. Article 13 (1) undoubtedly puts forth a 

prospective operation of its provisions, and to use this provision towards past events goes 

against such prospective nature. The court goes on to cite examples of the negative 

repercussions of giving this retrospective effect, through the instances of sedition offences. The 

basic inference that one can draw from this is, the law that was prevailing at the time of the 

offence must be applied during the legal proceedings. Unless there is an instrument such as a 

saving clause, or something to give a repeal, amendment, and so on, a retrospective effect, then 

as per the construction of the statute, there must only be a prospective operation of it. Even 

applying the principle of ex post facto law, given in Article 20 (1),13 one can’t be punished for 

an act that wasn’t an offence when they had committed it. This prevents any disadvantage to 

the accused, as they were abiding by the law in force at the time. Similarly, if an act is an 

offence according to the current law in force, a change in laws mustn’t affect proceedings that 

had been instituted prior to the change.  

The dissent for this judgement, largely put forth by Fazl Ali J., entails some captivating 

arguments. Discussion’s on the use of the word “void” in Article 13 (1) to depict the actual 

intention of the framers, which was to completely do away with laws that violate Part III proves 

to be extremely engaging. However, one can’t help but point out that if the framers strongly 

wished for the Article to have retrospective effect, they might’ve chosen to use words such as 

 
12 State of Bihar v Kameshwar, AIR 1952 SC 252 
13 India Const. art 20. cl. 1.  
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“void ab initio” or something to signify that they aimed for this provision to apply to past 

transactions as well. This idea of rendering pre-constitutional inconsistent laws void, rather 

than void ab initio was thus laid down in this case. The same has been observed and upheld in 

later cases as well, where there was a distinction made between pre-constitutional laws being 

void from the commencement of the Constitution, and post-constitutional laws being void ab 

initio under Article 13 (2).14 The proposition of holding a pre-constitutional act void from its 

very onset is according to me, of problematic nature itself as a law that is declared void ab 

initio, is in a sense obliterated and deemed to be inconsistent right from its formation. Hence, 

the theory comes with an inexorable feature of undoing the effect of an unconstitutional state 

and aims to turn a clock back in time.15 Applying this rule would then lead to serious 

dysfunction and intrude on legislative power. In furtherance, it would give the constitution a 

retrospective power, which it does not have.16 Thus, the majority was right in its understanding 

of Article 13 (1) rendering inconsistent laws void, rather than void ab initio.  

Coming to the other dissenting views, the notion that if a law ceases to exist before a judgement 

is passed then a judgement can’t be given is strongly flawed. If this were to be applied, it would 

lead to great injustice towards multiple parties, examples have been cited in the judgement to 

depict said injustice.17 People who had been wrongly accused would have to suffer and those 

who had committed an offence according to the law in force would be wrongly acquitted. 

Furthermore, there would be infringement on the exercise of rights and obligations that existed 

at a particular time, which should be given due importance. Lastly, Fazl Ali J., recognizes that 

Article 13 (1) can have no retrospective effect on past transactions which are closed but doesn’t 

agree to the same outcome for inchoate cases. If one was to follow this logic, then only chaos 

would follow. The following situation can be cited as an example for potential chaos and 

injustice. Supposing that A and B had both committed the same act of identical nature 

(though, separately) that was an offence according to prevailing laws in January, 1949. 

A’s trial had ended prior to the Constitution’s commencement, and he was convicted 

while B’s trial was still ongoing in January 1950. If the aforementioned offence were to 

be decriminalized, A would still be in jail while B would walk free. This example, which 

 
14Chembakave Vadakkekkara Lakshmi..v. Nelliseri Gramam Narayanswami AIR 1963 Ker 330 
15 Ioannis Tassopoulos, “The 'Void Ab Initio' Theory in Comparative Perspective: J. Marshall, H. Kelsen, and 
Beyond” (2021) SSRN.  
16 Supra note 7. 
17 Keshavan Madhava Menon v State of Bombay [1951] AIR 128 at page 16.  
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could’ve very much been the reality if it wasn’t for the Keshavan judgement, would’ve 

led to immense injustice and failure of fair treatment. 

It must be noted that the decisions or thoughts propagated in this case have been upheld and 

followed even after decades, displaying the value and relevance it holds in our system. 

Furthermore, it aims to bring out the virtue in the arguments put forth. The principles 

established were used in future cases to put forth the doctrine of eclipse, understand the 

situation or difference between pre- and post-constitution law, and various other subject areas 

in this field. One of the useful ideas propounded by the court during this judgement, was the 

understanding of the word “void” under Article 13 (1). Das J, very rightly pointed out that the 

use of this word doesn’t allow the obliteration of the inconsistent law, due to lack of 

retrospective power. The laws would thus, still be applicable for all past transactions and 

enforce the rights or liabilities that existed before the commencement of the Constitution. 

Through this understanding of the importance and validity that pre-constitutional laws hold 

regarding Article 13 (1), various other judgements such as the Pesikaka case18 were passed. 

The establishment of Article 13 (1)’s prospective nature coupled with an understanding of the 

intention behind the word “void” thus led to the ideation of the Doctrine of Eclipse,19 in Bhikaji 

Narain case.20  

Ideas laid down in Keshavan’s case aided the discourse around distinction in access to 

fundamental rights for citizens and non-citizens, and how laws contravening the Constitution 

can still apply to non-citizens. The doctrine of eclipse also supports the reasoning that violative 

pre-constitutional laws don’t become void ab initio and are only unenforceable to the extent of 

their inconsistency with Part III. The period that followed post the commencement of the 

Constitution dealt with many cases like Keshavan’s, some of which have been mentioned in 

this paper. When looked at together, one can observe how together, they led to the 

establishment of principles like an absence of retrospective effect under Article 13, and other 

interpretations of the Article as well. As it was said at the start of this paper, the case sheds 

light on the position of pre-constitutional after the Constitution came into effect. The judgement 

passed is thus used by courts to this date, due to the compelling nature of the arguments and 

ideas, which makes the case a turning point in the field of Indian Constitutional law.  

 
18 Behram Khurshed Pesikaka v. The State of Bombay AIR 1955 SC 123 
19 Supra note 7. 
20 Bhikaji Narain Dhakras and Others v. State of Madhya Pradesh 1955 AIR 781.  


