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ABSTRACT 

Alternative dispute resolution (ADR) mechanisms have the potential to 
replace more traditional dispute resolution processes. ADR provides to 
resolve all types of disputes, including those involving civil, commercial, 
industrial, and familial matters, in which parties are unable to initiate 
negotiations and come to an agreement. Courts are unable to manage the 
caseload they now have. Unquestionably, one of the key goals should be to 
lessen the burden of arrears cases in the various courts across the country. 
ADR, with its variety of methodologies, plays a vital role in India in dealing 
with the problem of cases that are pending in Indian courts. Alternative 
Dispute Resolution mechanisms give the Indian judiciary scientifically 
established tools that aid in lightening the load on the courts. Arbitration, 
conciliation, mediation, negotiation, and lok Adalat are just a few of the 
different techniques of dispute resolution offered by ADR. 

The goal of mediation, an alternative dispute resolution method, is to help 
two or more disputants come to a resolution. The practice of mediation as a 
method of resolving disputes dates back to the Vedic era. There is a 
significant culture of mediation in India, evidenced by instances like Lord 
Krishna mediating between the Kauravas and Pandavas in the Mahabharata, 
family elders settling household disagreements, and Panchayats resolving 
conflicts at the communal level or village level. Mahatma Gandhi and other 
freedom fighters mediated with Britishers and at the end they successful to 
get freedom without violence. It is inexpensive and keeps the concerns, 
particularly those involving families, between the three parties—two sides 
and the mediator—under wraps. Additionally, neither party is being 
compelled to accept the solution, it is always optional to both parties. In this 
sense, it offers a peaceful resolution that works. 
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INTRODUCTION  

DEFINITION OF MEDIATION 

““Mediation is a process in which the mediator, an external person, neutral to the dispute, 

works with the parties to find a solution which is acceptable to all of them The most 

important aspect of mediation is that the mediator cannot impose a decision on the parties. 

Mediation is completely voluntary both in the decision to try it as well as to continue with 

it.”1 

               The non-binding and non-adjudicative features of the aforementioned definition 

are hence its most appealing feature. 2 When parties who are appearing before the skilled 

mediator are given a clear and concise explanation of the situation, it fosters a climate 

conducive to open-ended negotiation and lessens the intense tension brought on by the 

court case. Once the tension has subsided, the parties will negotiate amicably. When they 

become friendly, they become realistic and want to offer the opponent something before 

taking it from him. Previously, they wanted to steal something from the opponent. Because 

of this, everyone who took part in the mediation feels that their time was not spent in the 

end. They thought it was a pleasant experience. They believe that it should be tried by 

every sensible litigant in order to settle their case. 

PRESENCE OF PARTIES 

               The goal of the ADR system's mediation procedures is to put an end to the parties' 

conflict. The matter should be resolved completely and permanently, not just on paper. 3 If 

the disagreement is simply resolved on paper, it is very likely that it may recur between 

the parties later on in the same shape or a different one. What takes place in court? The 

disagreement is decided by the court, and if one or more parties are not happy with the 

outcome, they would rather appeal. Even winning parties may favour appealing certain 

issues. As a result, the goal of mediation is to bring about complete, final, and full 

resolutions of the issues that have been resolved. There may be more than one issue, and 

not all may be resolved in mediation, but at least those issues that are resolved must be 

 
1 SriramPanchu, ‗MEDIATION: PRACTICE AND LAW: THE PATH TO SUCCESSFUL DISPUTE 
RESOLUTION‟, 2011 (Reprint 2012) LexisNexis, ButterworthsWadhwa, Nagpur 
2 Law Reform commission (LRC98-2010), Alternative dispute resolution:mediation and conciliation  
3 Todd B.Carver and Albert A.Vondra, Harvad Business Review,Magazine(May-June 1994) 
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totally agreed upon by and between the parties. As a result, the court will not spend its 

time resolving resolved matters; instead, it will focus on unresolved ones. 

               In order to make the participation of parties effective, the parties are made to feel 

that they themselves can actively participate in the process and present their grievances in 

the mediation room. Negotiating between the affected parties is the base of mediation, but 

negotiation can effectively made if there is conversation between the parties. If the parties 

do not speak to each other directly or indirectly, and if the conversation is not 

communicated properly between the parties, the scope of success is reduced. The skilled 

mediator is well aware about it. He normally motivates the parties to participate effectively 

in the mediation process. It is his skill which plays crucial role to bring success in 

mediation. 4The mediator has to assure the parties that what they will talk during the 

mediation meetings will remain confidential. It will not be used against them in case of 

failure of mediation. 

                It is common to see the parties bring a companion to the mediation session. 5Such 

an accompaniment may be advantageous or a hindrance to settlement. If the accompanist 

is helpful, the mediator should welcome his participation; but, if not, the litigant should be 

given greater weight by the mediator, and through dialogue, the accompanist should be 

made aware that what he is suggesting is not in the litigant's best interests. In a very tactful 

way, it should be made clear to the litigant that he is ultimately responsible for determining 

what is right or wrong for him and should not rely just on the accompanist. Due to the 

presence of a third party, the party frequently does not actively participate in the meeting. 

When this happens, a professional mediator will look for the causes of the sluggish 

involvement and work to keep the third party outside of the mediation session. 6However, 

the mediator will attempt to keep the litigant out of the negotiation in the negotiation room 

by asking him to let the parties to talk directly if the litigant does not want to engage 

without his presence. The mediator uses the presence of a friend or relative to benefit and 

help the parties to a dispute. 

ROLE OF PARTIES IN MEDIATION 

               The role of parties in conflict with one another is crucial to the outcome of 

 
4 World Intellectual Property Organization,Alternative dispute resolution. 
5 Program on Negation, Harvard Law School, Master secrets for better business negotiations. 
6 Hiram E. Chodosh, Mediating Mediation in India (2003). 



Indian Journal of Law and Legal Research           Volume IV Issue IV | ISSN: 2582-8878   
 

 Page: 4 
 

mediation. 7 The disagreement belongs to the parties, and only they have the power to 

resolve it. However, mediation will be pointless if any one side does not desire to settle 

their dispute. As a result, the mediator must give the parties a thorough explanation of the 

mediation process along with relevant examples. The parties ought to be ready to take part 

in the mediation. Self-motivation on the side of the parties to resolve the conflict is crucial 

and required. 

                Therefore, it is important for all participants to comprehend the situation and 

make their own sound decisions. They should clarify their own stance and opinions in 

addition to comprehending those of the opposing side. They must decide what their 

priorities are, list them, and communicate them to the mediator. 

ROLE OF LAWYERS 

                     In court, attorneys counsel their clients. Additionally, attorneys argue on 

behalf of their clients in court. 8They serve as the judges' assistants in the court by assisting 

the court in comprehending and outlining the relevant facts and legal arguments for each 

side. The lawyers frequently fail to persuade the judge of the merits of their client's case, 

which may lead to injustice. Many times, a lawyer with strong reasoning skills and grasp 

of the English language can persuade the judge that even the wrong thing is right and win 

the case. 

                      The presence of the lawyer is always appreciated during mediation for two 

reasons: first, to ensure that his client, the participant, receives proper legal advice, and 

second, so that the participant does not feel that the lawyer's advice was required before 

the agreement was finalised, for example, when mediation begins between a father and his 

major illegitimate son regarding the rights of the son in the father's property, and the 

father's legitimate wife and children are present. The presence of a lawyer will be very 

beneficial in this complex situation for all parties since he is an experienced advisor and 

his counsel will result in a settlement that will not be detrimental to anyone in the long run. 

Before the trial begins, while the case is pending, the attorney acts as the client's trusted 

advisor and friend. It instils a sense of accountability. 9The best attorneys are constantly 

aware of their duty, thus they will make every effort to prevent the mediation processes 

 
7 Delhi Mediation Centre,Conciliation and Mediation article. 
8 Ritika, Mediation as an appropriate dispute resolution,Legal service India. 
9 Legal Information Institute,Altrnative dispute resolution 
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from being derailed by trivial, pointless issues. He will advise his customer to focus on 

significant concerns rather than minor ones. 

               For legal representation in court, attorneys are paid. 10Previously, attorneys 

believed that settling the lawsuit would result in a loss of fees. However, history has shown 

that the mediation resolution improves their reputation. They gain more esteem and respect 

if the case is compromised. Thus, they are now receiving more instances. The attorney 

feels good about himself. Clients who are relieved of the stress of court cases give them 

their heartfelt blessings. The lawyer is aware of the importance of blessings. Then the 

attorney starts promoting the benefits of mediation. The burden of the case backlog will 

diminish whenever it increases among litigants in society. For this reason, having a lawyer 

present during mediation is always beneficial. An experienced mediator is aware of the 

necessity of legal counsel during the mediation process. 

ROLE OF MEDIATOR 

               Neither a judge nor an arbitrator nor a decision-maker is a mediator. Despite not 

operating in the capacity of a judge, he produces results. An arbitrator and judge 

            11They serve as judges and make decisions in the alternative dispute resolution 

system known as mediation. They determine what is right, who is right, and what is wrong 

without regard for fear or favour. They take in the arguments, read the pleadings 

documents and depositions, and finally they render the verdict. The mediator must 

maintain their objectivity. In the same way that a judge seeks to comprehend the facts of 

the case in order to render an accurate decision, a mediator seeks to comprehend the facts 

of the case in order to properly conduct the mediation sessions, during which he must act 

as a catalyst and ensure that the conflict is resolved. 12He must serve as a bridge across the 

river so that parties positioned on opposing banks might cross it and shake hands in an 

effort to reach an agreement. 

LEGAL FRAMEWORK ON MEDIATION IN INDIA 

 
10 Ghanshyam Singh, “Mediation as a Dispute Settlement Mechanism in India,” in MEDIATION- AN 
EFFECTIVE DISPUTE SETTLEMENT MACHINERY, edited by G. Jagadeesan, 2008, ICFAI University 
11 Albert Fiadjoe, ALTERNATIVE DISPUTE RESOLUTION: A DEVELOPING WORLD PERSPECTIVE, 
2004, Cavendish Publishing Ltd., U.K., p.2 
12 Jossey-Bass Moore, C.W. The Mediation Process: Practical Strategies for Resolving Conflict (2nd edn. 1996) 
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                        Only after independence and the understanding that the formal legal system 

would not be able to carry the full burden were there feelings that the system needed to 

undergo significant adjustments. 13 People's trust in the legal system has been gradually 

eroded by increasing court debts, excessive delays in the delivery of justice, and high 

litigation costs. It was deemed necessary to look into and select dispute resolution 

techniques that are less expensive, time-consuming, demanding, and capable of preserving 

the relationships between the disputing parties. 

                           The Industrial Disputes Act, 1947 was the first piece of legislation in free 

India to recognise the idea of ADR. The conciliators chosen in accordance with Section 4 

of the Act are tasked with mediating and advancing the resolution of industrial disputes. 

Arbitration as a method of resolving disputes was acknowledged as early as 1879 and was 

included in the Code of Civil Procedure. 14The arbitration clause in Section 89 of the Code 

of Civil Procedure was repealed in 1940 when the Arbitration Act was passed. Significant 

changes occurred that provided the necessary momentum for conciliation to be 

acknowledged as a viable alternative to the judicial system for the resolution of disputes. 

The Himachal Pradesh High Court developed a project for the conciliation of pending 

cases in 1984 in response to the issues of accumulating arrears in subordinate courts, 

pressing on pre-trial conciliation in the cases. Although not on the same size as Himachal 

Pradesh, the project was modelled after the Michigan Mediation and the Mediation Project, 

which were both conducted in Canada in a few ongoing cases. The Himachal experiments' 

success was warmly embraced. The Himachal Project was recommended by the Law 

Commission of India in its 77" and 131" Reports, the Conference of Chief Ministers and 

Chief Justices in their Resolution from December 1993, and the Calcutta Resolution of the 

Law Ministers and Law Secretaries meeting from 1994.15 

                           By passing the Legal Services Authorities Act, 1987, creating the 

National Legal Services Authorities Act, 1987, and creating the National Legal Services 

Authority as a Central Authority with the Chief Justice of India as its Patron-in-Chief, the 

Indian Legislature made more progress. 16The responsibility to promote dispute resolution 

 
13 Andreas Nelle, ‘Making Mediation Mandatory: A Proposed Framework’ (1992) Journal of Dispute 
Resolution, Volume 7 
14  https://www.mediateireland.com/mediation-law-ireland/law-acts/mediation-bill-2017 
14 Section 24 of the Mediation Act, 2017 
15 Ghanshyam Singh, “Mediation/Conciliation- An Overview”, Supreme Laws Today, J ei 2006, Vol. 1, p.15 
16  Johan Hellman, ‘The Occurrence of Mediation: A Critical Evaluation of the Current Debate’ (2012) 
International Studies Review, December 2012, Volume 14, No. 4 591-603 
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through discussions, arbitration, and conciliation has been placed on the Central Authority. 
17Under the direction of the then Chief Justice, Mr. A. M. Ahmadi, the Supreme Court of 

India later conducted a joint Indo-US study in 1995–1996 to identify solutions to the issue 

of delays in the Indian Civil Justice System. Each High Court was required to appoint a 

study team that collaborated with representatives of the Institute for Study and 

Development of Legal Systems (ISDLS), a San Francisco–based organisation.  

                          Following the collection of data from each state, a central study team 

examined the With particular reference to the India scenario, information was gathered 

and some more concrete proposals were made to provide provisions for the immediate 

adoption of case management concepts in the civil procedure code. Also in 1996, the 

Indian Parliament passed the Arbitration and Conciliation Act, 1996, which was based on 

the UNCITRAL Model Law on International Commercial Arbitration and was intended to 

create a legal framework for arbitration and other types of alternative dispute resolution 

(ADR). Additionally, the Law Commission of India stressed in its 127" and 129" Reports 

the importance of giving courts the authority to order parties to private litigation to use 

arbitration or mediation. The Code of Civil Procedure Amendment Act, 1999 and 2002 

were passed in response to the recommendations made by the Justice Malimath 

Committee, the Law Commission in its 129" Report, and the Committee on Subordinate 

Legislation (11" Lok Sabha), and Section 89 was added to the Code of Civil Procedure, 

1908. The CPC Amendment Bill's declaration of purposes and justifications read as 

follows:18 

                         “It is proposed to require the court to refer disputes after issues are framed 

for resolution via arbitration, conciliation, mediation, judicial settlement, or through Lok 

Adalats in order to implement the Law Commission of India's Report No. 129 and make 

the conciliation scheme effective. 19The lawsuit will only continue in the court where it 

was filed if the parties are unable to resolve their differences through one of the alternative 

dispute resolution procedures.” 

 
17 Margaret M. Severson and Tara V. Bankston, ‘Social Work and the Pursuit of Justice through Mediation’ 
(1995) Social Work, Vol. 40, No. 5 683-691, Oxford University Press 
18 Justice R. V. Raveendran, “Section-89 CPC: Need for an Urgent Relook”, in HANDBOOK ON 
ARBITRATION, MEDIATION AND OTHER ADR TECHNIQUES — A COLLECT ION OF KEYNOTE 
ADDRESSES, ARTICLES AND CASES, edited by T. K. Viswanathan, ICADR, 2008, p. 298. 
19 Albert Fiadjoe, ALTERNATIVE DISPUTE RESOLUTION: A DEVELOPING WORLD PERSPECTIVE, 
2004, Cavendish Publishing Ltd., U.K., p.2 
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                        The recently adopted Section 89 of the Code of Civil Procedure made it 

essential to refer to cases that are already before the courts as well as any new cases that 

are filed. This was a terrific morale-booster for India's adoption of ADR practises. 

AMLEAD, a Public Charitable Trust established by two senior Ahmedabad lawyers, 

sponsored a few advance training workshops after the first comprehensive training of 

mediators was performed by American trainers deployed by ISDLS in Ahmedabad to 

implement this provision. The Ahmedabad Mediation Centre, the first centre run by 

attorneys, was formally opened on July 27, 2002, by the Hon'ble Chief Justice of India, 

Mr. Justice B. N. Kirpal. In November 2002, in New Delhi, the Chief Justice of India 

called a meeting of the Chief Justices of all the High Courts of the Indian States and 

emphasised the significance of putting mediation provisions in the CPC. By then, the 

Chennai Mediation Centre had already been established and was running successfully on 

the grounds of the Madras High Court. This centre quickly established itself as India's first 

court-annexed mediation centre. AMLEAD and Gujarat Law Society launched a 32-hour 

certificate programme for "Intensive Training in Theory and Practice of Mediation" in 

January 2003. In 2003, training seminars were organised by the US Educational 

Foundation of India (USEFI) in Jodhpur, Hyderabad, and Bombay. The Delhi Judicial 

Academy designated its Deputy Director as the Mediator and established a Mediation 

Center on the Academy's campus after organising a number of mediation training 

workshops. 20In the interim, the Supreme Court of India upheld the constitutional validity 

of the new law reforms in the case brought by the Salem Bar Association, and it constituted 

a committee under the chairmanship of Mr. Justice Jagannadha Rao, Chairman of the Law 

Commission of India, to make recommendations and lay down guidelines for addressing 

any wrinkles in the new law and implementing the mediation process in civil courts. The 

Law Commission created consultation documents on case management and mediation. 

The Supreme Court accepted the Model Rules and ordered every High Court to either 

adopt the Rules or frame them. Management Rules were then framed and circulated. Later, 

in May 2003, the Law Commission of India held a highly successful international 

conference on case management, conciliation, and mediation in New Delhi. 21The Delhi 

District Courts also asked qualified trainers from ISDLS to teach the judges as mediators 

and to assist in the establishment of Court-Annexed Mediation Centers, keeping up with 

 
20 H. Alves, “Mediation: A Method of Alternative Dispute Resolution,” 1999, Hugh Wooding Law School 
Journal, The Junior Counsel 36 
21 Zoya Gerasimova, “History of Mediation- Court-Referred Mediation-Peer Mediation”  
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the times. Later, the Court-Annexed Mediation and Conciliation Center was established 

by the Karnataka High Court. There are currently Court-Annexed Mediation Centers 

operating in Ahmedabad, Lucknow, Chandigarh, Ahmedabad, Rajkot, Jamnagar, Surat, 

and other cities. 

A BRIEF OUTLINE OF THE MEDIATION BILL, 2021 

                        The Supreme Court (2019) and the High Level Committee to Review the 

Institutionalization of Arbitration Mechanism in India have both suggested that a separate 

law governing mediation be enacted in India (2017) A committee established by the 

Supreme Court in 2020 had additionally suggested and drafted a draught piece of umbrella 

legislation to give mediation-based dispute resolution sanctity. The Mediation Bill, 2021 

aims to support mediation, especially institutional mediation, and offer a way to enforce 

settlement agreements reached through mediation. The Standing Committee on Personnel, 

Public Grievances, Law and Justice has been given the bill. 

                        The Union Law Minister submitted the draught Mediation Bill (the "Bill") 

to parliament in December 2021. The Bill was sent to the Committee on Law and Justice 

for additional review due to substantial opposition 

LEGAL FRAMEWORK ON MEDIATION IN U.K. 

                        In the United Kingdom, mediation is a fairly structured method for 

implementing a conflict settlement process. When parties to a disagreement wish to use a 

third person to help them resolve their differences, they willingly choose private 

mediation. In the nation, there are mediators who have affiliations and are certified to 

practise mediation. The procedure is inexpensive, and the mechanism is frequently used 

in a pragmatic manner to consider the best settlement possibilities that are available. The 

European Union Directive gave mediation official acceptance and acknowledgment 

(hereinafter the EU Directive). The EU Directive's Preamble describes the mediation 

process in more detail22. The Preamble claims that mediation is a quick and inexpensive 

alternative to going to court for dispute resolution. For the most part, it is appropriate for 

both civil and business problems. The method can be customised to meet the particular 

 
22 Nadja Alexander, “Four Mediation Stories from Across the Globe” The Rabel Journal of Comparative and 
International Private Law, Bd. 74, H. 4, Mediation in Deutschland, Europa und der Welt (Oktober 2010) 732-
758 
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demands of the disputants, and they generally accept the agreements achieved between the 

parties through the process. The parties to the dispute voluntarily abide by the conditions 

and guidelines outlined in the agreements. The process's conclusion frequently results in 

the parties reserving a cordial and long-lasting connection.The European Union Directive 

on Mediation23 was implemented by all Member States by May 21st, 2011. All 

international commercial and civil disputes are subject to the directive mediation 

principles. According to the guidelines, disputes that were previously brought before 

arbitration panels or courts should be sent to mediation in an effort to negotiate and resolve 

them. Member States were urged to incorporate the mediation-related directives' guiding 

principles into their own internal conflict resolution procedures. For the purposes of 

mediation, the following areas of primary attention are permissible under EU Directives: 

1. Training of the mediators and creation of rules to control the procedure and 

how the mediators and participants interact. 

2. If judges determine that the disagreement can be settled by mediation, courts 

should be encouraged to submit the parties to mediation. 

3. Establishing a process for acknowledgment of settlement agreements 

obtained through mediation that is comparable to a court order. 

4. Ensure the mediation process is confidential to promote widespread 

involvement and boost its acceptability. 

5. Suspension of the statutory limitation period during which the mediation may 

proceed and produce results in order to ensure that the dispute is not 

prohibited by limitations in the event that the disputants decide to pursue it 

in court after mediation fails.  

 

                        The European Union enacted another directive for the Member States in 

2013 after two years of the directives being in place to enhance mediation as a dispute 

settlement technique. 24The Member States were instructed to make sure that any consumer 

complaints resulting from the purchase of products or the provision of services were settled 

or referred to the mediation process as an alternative dispute resolution method. 

 
23 Neil Andrews, ‘Mediation: International Trends and Experiences’< http://www.jicl.org.uk/pdf13/4-2- 4.pdf> 
accessed 24 April 2020 
24 Derek Roebuck, ANC IENT GREEK ARBITRATION, 2001, HOLON Books: The Arbitration Press 
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LEGAL FRAMEWORK ON MEDIATION IN U.S.A. 

                        In all legal proceedings in the United States of America, mediation is a 

required step. It was developed in the second half of the 20th century25. Before many 

nations even considered incorporating mediation into their judicial systems, the United 

States of America had used it. The practise was primarily established to address the serious 

issues of arrears and open legal proceedings. In some courts, there were significant 

backlogs. The Justice Reforms Act of 1990 was a result of it. In order to include 

alternatives to litigation that might improve case management, it was updated in 1998. A 

courthouse system with many doors was implemented. A systematic strategy was used to 

better promote the alternatives. Studies show that 90% of claims in the United States of 

America are settled without a formal trial or by some other dispute resolution method. To 

advance the process, the courts keep an eye on the disputants' performance and 

development. 

                         Even with the multi-door courthouse system, the court keeps an eye on the 

parties' actions and progress. 26The major purpose of this is to investigate the likelihood 

that any provision that might be brought up during the consultation between the principal 

players and the parties will be present. 

                        Before the matter may be definitively settled, a number of conditions must 

be met. Throughout the procedure, written statements from both the plaintiff and the 

defendants must be filed. The written statement must be provided with a completed 

questionnaire. 27A statement created by the court as part of the court administration system 

is the questionnaire. Responses from the disputing parties frequently reveal their worries 

and reasons of contention. The statements, documents, and formalities provide just a 

limited amount of proof, and they are of a limited character. The party in dispute chooses 

the non-judicial resolution from the available options. Once the information is gathered in 

accordance with the forms of the case management systems28, a joint meeting is organised 

for the disputants. This makes it easier to compare the concerns that both disputants have 

voiced. It is important to communicate information early on in the proceedings that is both 

 
25 Jossey-Bass Moore, C.W. The Mediation Process: Practical Strategies for Resolving Conflict (2nd edn. 1996). 
26 Christian Buhring-Uhle, “Traditional Mediation v. Modern Mediation,”  
27 Zoya Gerasimova, “History of Mediation- Court-Referred Mediation-Peer Mediation” 
28 Ronan Feehily, Commercial Mediation Agreements and Enforcement in South Africa, The Comparative  
and International Law Journal of Southern Africa , Vol. 49, No. 2 (JULY 2016), pp. 305-351  
<https://www.jstor.org/stable/10.2307/26367603>  
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relevant to the main issues and extra to the submissions. With a systematic method and 

classification, it facilitates and encourages early dispute resolution. 

                        In the United States of America, there is a formal justice system with a 

federal justice system. Both civil and criminal cases are subject to predetermined 

procedural rules. There are many specialised tribunals, and each one has its own set of 

procedures for hearing cases. Private mediation through organisations is accepted for the 

settlement of specialised disputes and contracts. These mediators are not subject to any 

governmental licencing requirements or institutional accreditation. There must be some 

kind of training and certification in states like Florida, Texas, Massachusetts, and 

California before performing any mediation or other courtroom alternatives. However, 

professionals are not required to engage in private practise. 

                         The Supreme Court of the United States of America has long embraced 

mediation as a viable alternative to litigation. In the year 1982, Chief Justice Warren E. 

Burger delivered a report titled "Annual Report on the State of the Judiciary." 

This submission to the American Bar Association calls for a rise in the adoption and spread 

of processes that are less formal than litigation but nevertheless useful for resolving 

disputes. For situations involving divorce, child custody and adoption, tenancy disputes, 

and instances involving probate, mediation was advised29. The importance of integrating 

the alternatives into the legal system was emphasised. Then, the multi-door courthouse 

was recommended as the appropriate design. The multi-door courthouse system, which 

would offer a number of alternatives to litigation to resolve the conflict, was stressed by 

Professor Frank E. A. Sander. The filed disputes would undergo screening and diagnosis. 

The same standard cannot be used to judge every disagreement. The dispute would be 

addressed to the suitable option depending on its nature, originality, and sensitivity. The 

system is referred to as a "Multi-Door Courthouse" since there are numerous avenues for 

resolving the disagreement. This system formalised mediation as a method of resolving 

disputes. The procedure was expedited in accordance with the referral of disputes that were 

appropriate for and could be resolved through mediation. There was a procedure in place 

for referring disputes to mediation. Police prosecutors, public defenders, court magistrates, 

 
29 Larry Ray with Anne L. Clare, ‘The Multi-Door Courthouse Idea: Building the Courthouse of the  
Future…Today’ (1985) Journal of Dispute Resolution, Volume 
<https://kb.osu.edu/bitstream/handle/1811/75850/OSJDR_V1N1_007.pdf>  
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clerks, bar associations, consumer agencies, city and county officials, community groups 

and residents, and/or social assistance organisations may make such referrals. These 

recommendations may be made to mediation or another process that they deem suitable 

for resolving that particular disagreement. The goal of such actions is to evaluate the 

efficacy of strategies employed to screen and send the dispute to suitable alternatives 

before the court procedure is initiated.  

                  The United States Department of Labor recognised conciliation as a means of 

resolving labour disputes in 1913. The courts began to favour mediation for the settlement 

of marriage disputes around the 1930s. However, it wasn't until The Pound Conference in 

1976 that the United States officially embraced mediation on a national scale. Roscoe 

Pound provided his findings and a clinical diagnosis of the American legal system. 

According to Pound, the common law approach transforms the legal process into a 

competitive game. The legal community should be more open to non-traditional dispute 

resolution methods and encourage its clients to use them. The conversations continued to 

consider the different types of issues that would be best suited for alternatives like 

mediation and those that might not30. 

                The Pound Conference left me with a firm resolve to pursue mediation on the 

front end. On the basis of the discussions held at the Pound conference, legislation was 

created. The laws included mediation as an alternative conflict resolution method, and it 

was up to the government and courts to encourage mediation in order to deal with the 

backlog of cases and the congestion at the legal systems. A dispute could be settled more 

quickly, more affordably, and with less strain on the legal system through mediation than 

through litigation. But the popularity of mediation remained lower than anticipated. 

Mediation wasn't utilised in public contexts until the early 1980s. The legal system began 

"annexed" mediation. The mediation procedure would begin after the judge referred the 

case for mediation. Before the courts could be contacted, there were formalised procedures 

and specialised usage in contracts to resolve the disputes through mediation or through 

mediation. The pre-trial settlement conference actually evolved into mediation sessions. It 

was not becoming more and more common to utilise it to resolve lawsuits and 

 
30 Carrie Menkel-Meadow, ‘Regulation of Dispute Resolution in the United States of America: From the  
Formal to the Informal to the ‘Semi-formal’, Regulating Dispute Resolution: ADR and Access to Justice at  
the Crossroads’ (2013) Georgetown University Law Center < 
https://scholarship.law.georgetown.edu/facpub/1291/ >  
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disagreements relating to tort laws, consumer law, securities, employment, and other 

issues. There were also mediation referrals for class actions. Early in the 1990s, 

programmes for court-annexed mediation became required31. Some of the settlement 

processes have been modified in accordance with the Federal regulations found in the Civil 

Procedure Rules. Such changes were made in accordance with Rule 16 to create a clear 

path for court-annexed mediation. The Civil Justice Reform Act of 1990 was later codified, 

which furthered the legislative advancement of mediation. Other laws relating to mediation 

can be found in the Administrative Dispute Resolution Act of 1990, the Alternative 

Dispute Resolution Act of 1998, and the Judicial Improvements and Access to Justice Act 

of 1988. 

                        The growth of mediation in the United States of America was driven more 

by economic than by progressive factors. Litigation was proving to be an expensive 

process, with the expense of employing attorneys and representation occasionally 

exceeding the total amount of the claim. Following that, the Uniform Mediation Act was 

created32. In accordance with Section 2(1), mediation is described as a procedure that 

enables one party to a dispute to communicate with the other party. The parties to the 

dispute have the ability to refute any worries or issues. By doing this, the parties are also 

helped to resolve their conflict voluntarily. However, the subject of the mediator's 

function—whether they are to serve as a therapist, a judge, or a peacemaker—remains 

unaddressed and is not further discussed in this act. 

                      The US Uniform Mediation Act of 2001 gave transformational and/or 

required mediation widespread respect in the nation33. In order to prevent the skyrocketing 

cost of litigation, it was used in both the public and private sectors. More than any other 

reform, the US Postal Service increased popularity of mediation. It served as a dispute-

resolution mechanism, and 1500 impartial mediators were added to a service list to 

amicably resolve any issues that might arise in the department, whether they include parties 

inside or outside the department or with any other organisation or third party. A 

programme for voluntary alternative dispute settlement was introduced. As an extension 

 
31 Andreas Nelle, ‘Making Mediation Mandatory: A Proposed Framework’ (1992) Journal of Dispute  
Resolution, Volume 7 <https://core.ac.uk/download/pdf/159584501.pdf>  
32 The Uniform Mediation Act Last revised and amended in the year 2003 as available at  
https://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=9b244 
b42-269c-769e-9f89-590ce048d0dd&forceDialog=0  
33 Henry J. Brown and Arthur L. Marriott Q. C, ADR Principles and Practice (2nd edn., Sweet & Maxwell 1999) 
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of the Postal Service's Equal Employment Opportunity complaint process, the employees 

were able to use the mediators' services. 

ANALYSIS AND CONCLUSION 

                        The idea of mediation is not new and has stood the test of time. The four 

countries examined here each have a distinctive method for including mediation in their 

legal systems. Through the EU Directive, the United Kingdom has up until now 

emphasised and supported the idea of pre-litigation and mandated mediation between the 

parties. Maintaining confidentiality and ensuring the parties' voluntariness to participate in 

mediation are essential for a successful mediation. But since the judiciary now dominates 

the mediation process when it is court-annexed and mandatory in character, the same has 

been swept away. The Directive and the opinions of famous jurists continue to serve as the 

foundation for mediation's acceptance and recognition elsewhere. Incorporating mediation 

and expediting the process is done in a more systematic way in China and the United States 

of America. The laws that are expressly at issue have to do with the mediation procedure. 

These statutes provide a comprehensive framework for the mediation process that must be 

followed by the disputants and the mediators in both court-annexed and private mediations. 

The accreditation of the Mediators is regarded as a crucial component of the statutes, where 

it is also statutorily regulated and prescribed. Australia's approach to mediation is 

disjointed and disorganised. Since there is no institutional support for mediation, court-

annexed mediation is given priority. In terms of its effectiveness in resolving disputes, 

mediation loses its fervour and essence due to the division between the governments of 

Australia and Wales. The statute governing mediation in civil dispute settlement has a 

narrow scope and application, and the mediation process is still voluntary with little to no 

restriction placed on it or the mediators who participate in it. There are no particular 

standards for the accreditation or qualification of the mediators. Although the highest bar 

organisation has made some materials available for mediators' use, they are just meant to 

be used as a reference and cannot be relied upon to provide successful results. 

 


