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MEDIATION IN THE WAKE OF COVID-19 

Mediation provides a viable alternative to resolve disputes. Under the current circumstances, it 

would be beneficial for the parties to act in cooperation instead of being adversarial, as an 

adversarial approach may not always yield a beneficial outcome. 

In light of the virus outbreak, jurists contemplate that a number of disputes will arise on the 

interpretation of force majeure clauses, material adverse effect clauses and termination clauses. 

While doing so, it is not always advisable to knock on the doors of the courts to seek justice, 

especially when such key clauses are missing or inadequately drafted. Therefore, while the 

courts are grappling with the existing backlog of cases, the restrictions in its functioning due to 

the lockdown and the fresh set of disputes arising due to the current scenario, we feel there 

might be a shift in the manner in which commercial disputes are or will be resolved, with 

increased reliance on mediation. 

Several Indian High Courts, including the High Court of Judicature at Bombay, Delhi High 

Court, Kerala High Court, etc., and various international organisations like the Singapore 

International Arbitration Centre, London Court of International Arbitration, International 

Chamber of Commerce have already formulated mediation rules. These rules are 

comprehensive, extensive and can be adopted by parties to deal with the procedural aspects of 

mediation. Parties also have the option of opting for adhoc arbitration, allowing them to decide 

on the procedure to be followed during mediation. 

Keeping in mind the above benefits and the role mediation can play in the times to come, 

Singapore International Mediation Centre has launched the SIMC COVID-19 Protocol1, 

providing business with an effective solution by way of expedited mediation for dispute 

resolution. A similar project has been launched by Georgian International Arbitration Centre 

in collaboration with Resolve and with assistance of European Union and United Nations 

Development Programme, allowing the parties to either refer their dispute to facilitation or 

 
1http://mediationblog.kluwerarbitration.com/2020/05/21/international-mediation-and-covid-19-the-new-

normal/?doing_wp_cron=1591162205.3996729850769042968750 (Visited on April 21, 2021) 
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mediation2. These moves show the preparedness of various organisations in accepting that 

mediation will bring the new dawn in dispute resolution, during and even after the pandemic.” 

Technical Aspect: 

In the pre-COVID-19 era also, there were discussions regarding the future of Dispute 

Resolution and ADR and one of the possible futures is using the digital platform. E-filing before 

the Courts is encouraged to a great extent. In Delhi High Court, there are designated e-Courts 

where the filing is mandatorily in electronic form. Similarly in Arbitration also, various 

Arbitrators are comfortable in the filing of pleadings and documents through e-mail in a 

readable pdf format.  

Till date, although e-filing was encouraged but the carrying of physical files and physical 

hearings are prevalent. However, COVID-19 has posed a further challenge to this physical 

hearings and meetings. During the initial days of COVID-19, the adjudication of matters either 

before Courts or Arbitral Tribunal, are almost nil and the Courts are only taking up only the 

very urgent or urgent matters. But this way will lead to delayed justice, which amounts to the 

denial of justice. Therefore, now there is a need to find out the solution.  

One of the celebrated solutions in this regard is Online Dispute Resolution (ODR). Now ODR 

is considered as the future of Dispute Resolution including ADR. During the COVID-19, now 

we have seen the Courts taking up the matters through video conferencing. Arbitral Tribunals 

are also taking steps towards video conferencing.  

ODR is already prevalent in the International Commercial Arbitrations, where, the parties 

reside in different countries. Also, we have seen the recording of evidence of a witness/expert 

through video conferencing for any international court/arbitration matter. Therefore, although 

ODR was not a new development, however, the COVIDd-19 has made its implementation 

faster and much wide.  

As per the data available in the public domain, globally, various countries have taken various 

steps in this regard, however, for the present article, we are concentrating only on India and the 

steps taken by Indian Judiciary or Governments.  

Steps taken by the Indian Judiciary 

 
2 http://giac.ge/giac-and-resolve-are-joining-forces-to-launch-covid19-business-support-initiative/ (Visited on 

April 21, 2021). 
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It is pertinent to note that the use of technology has found judicial recognition in the State of 

Maharashtra vs. Praful Desai3  where it was held by the Apex Court that the term 

'evidence' includes electronic evidence and that video conferencing may be used to record 

evidence. It was further observed that developments in technology have opened up the 

possibility of virtual courts which are similar to physical courts. 

National Green Tribunal, much before COVID-19 started taking up its matters listed before the 

Zonal Benches through Video Conferencing. 

Faced with the unprecedented and extraordinary outbreak of COVID-19, Courts at all levels 

must respond to the call of social distancing and ensure that court premises do not contribute 

to the spread of the virus. 

The Supreme Court in Re: Guidelines For Court Functioning Through Video Conferencing 

During COVID-19 Pandemic4  took suo moto cognizance of the issue and directed that courts 

should adopt measures required to ensure the robust functioning of the judicial system through 

the use of video conferencing technologies. 

Various High Courts have laid down Guidelines for on-line filing and also hearing of urgent 

matters through video conferencing.  

Presently most of the Courts in the Country are taking matters through video conferencing and 

it seems that this situation will prevail for some more time. Furthermore, there is also a threat 

to the return of the virus every year.  

Now we should appreciate the steps taken by the Indian Judiciary to start the hearings of the 

Urgent matters or in some cases hearing matters, however, the steps taken by the Indian 

Judiciary are not harmonious in nature and the respective Courts are using the technology as 

available to it.  

However, there is no such a uniform process and there are also certain challenges, which are 

faced by the Lawyers throughout the Country. One of the basic examples is that in various 

Courts, the VC link is shared with only the Advocate on Record of the parties and that link 

cannot be shared further. Now, as per the practice, normally, the Advocate on Record is not the 

 
3 (2003) 4 SCC 601 
4SUO MOTU WRIT (CIVIL)  

NO.5/2020; https://main.sci.gov.in/supremecourt/2020/10853/10853_2020_0_1_21588_Judgement_06-Apr-

2020.pdf (Visited on April 21, 2021) 

https://www.ijllr.com/
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arguing Counsel and then the Arguing Counsel and the Advocate on record need to come to a 

place to join the VC with the same link that may pose threat to social distancing. Also, in case, 

where the Advocate on Record is from one state and the arguing Counsel is from another state, 

then there are further difficulties. Furthermore, if a party wants to intervene in a matter, then it 

will become difficult.  

Various Courts are using various digital video conferencing platform and there is no uniformity. 

Also, there is surety regarding data security. Also, the petition needs to be affirmed by the 

Affidavit, which needs to be attested, however, till date, there is no scope for digital attestation 

of the affidavit. 

The other problem can be trial or recording of evidence. The way, we conduct the Cross-

Examination, there is a requirement of an eye to eye contact and also various things including 

the body language of the witness and others play a vital role while cross-examination. 

Furthermore, recording of evidence simultaneously is also going to be a big challenge through 

this online process.   

Therefore, the need of the hour is a Robust Uniform Guideline which needs to be followed by 

all the Courts. The infrastructure also needs to be developed to have a uniform platform to be 

used by all the courts. The Guideline should also cover the aspect of e-filing, online hearings, 

data security, Court proceedings and especially the recording of evidence.       

In respect to ADR, there is a need for the development of a policy framework that will be 

followed in both institutional as well as ad-hoc arbitration. In the case of institutional 

arbitration, that institution should also frame similar Rules in this regard following the policy 

guidelines. The ICC has already updated its status regarding the virtual hearing. Similarly, 

SIAC is also scheduling hearings through video conferencing. In India also, certain Tribunal 

has started hearing through video conferencing. 

In arbitration, if the parties agree for a particular process, then the same has supremacy. At the 

same time, if the parties are not agreeable, then the Tribunal can lay down the procedure under 

section 19 of the Arbitration and Conciliation Act, 1996. In this regard, in cases of ad-hoc 

arbitration, in case one party wants to delay the process by not agreeing for virtual hearings, 

then the tribunal should suo-moto pass an order for virtual hearing.   

Furthermore, there is a need for the amendment of various Codes and Laws to make clear legal 

provisions for digital hearing and e-Court system. Also, there is a requirement of laying down 

https://www.ijllr.com/
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the penalty/punishment for contravening the new regime of Dispute Resolution and its strict 

compliance.  

Intellectual aspect: 

This shift from the traditional method of Court proceedings to this ODR, if need to be 

implemented for a long run, will take time. Despite all the steps taken by the Courts, the hearing 

of pending matters is still not there. The time required for the adjudication process has further 

enlarged due to COVID-19. For example, before COVID-19, even if in a matter final hearing 

is almost complete by the parties and only a rejoinder or sur-rejoinder argument is left, but now, 

there is a possibility of re-hearing of the entire matter, which will delay the adjudication 

process. 

So, in civil cases, given that the adjudication process remains unpredictable, parties might 

decide to settle to conserve time and resources, by shifting to ADR formats that can be easily 

conducted online, like mediation and conciliation. Imagine logging into an online platform, 

paying a small token fee (which is far less than what litigation would cost), selecting a mediator 

and a hearing slot, uploading relevant documents and then attempting to resolve a dispute with 

the help of well-qualified mediators. 

Then, if the case is settled and the mediation/conciliation proceeding took place in compliance 

with Sections 61-73 of the Arbitration & Conciliation Act, 1996, Section 74 would give the 

settlement the same effect as an arbitral award.  

Therefore, mediation and conciliation pre-arbitration stage or during the pendency of 

arbitration need to be encouraged. However, where Government and its various departments 

are involved, then without a detailed Guideline as laid by the Government, it would be difficult 

to encourage this mediation and conciliation process.  

INTRODUCING AND MAINSTREAMING ODR IN INDIA 

In order to engage in virtual trade, the proliferation of the Internet brought together people and 

jurisdictions. This led to a large number of cross-border disputes and thus private organisations 

developed innovative techniques to resolve them. In 1999, eBay was the first of these. The 

eBay platform has allowed a customer to submit a complaint and start a settlement process 

online. An Online Mediation Process would start if the settlement failed. The platform was 

https://www.ijllr.com/
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designed to diagnose the issue and to carry out automatic mediation or arbitration negotiations.5 

This model, which has developed since then into more advanced variants commonly used by 

other private states, has been popularly referred to as ODR. 

ODR is defined as 'a mechanism for settling conflicts facilitated through the use of electronic 

and other information and communication technologies' by the United Nations International 

Trade Law Commission (CITI) ODR Working Group.6 

ODR is essentially just e-ADR, where technology is used to conduct interactions online. In 

practise, ODR offers more benefits as parties are not to be present together, and resolution can 

take place via asynchronous communication than traditional offline ADR mechanisms. 89 This 

means that parties and the neutral party must not simultaneously communicate and can record 

their answer at a convenient time and place. Technology has therefore been promoted as the 

"fourth party" in ODR.7 In addition, ODR offers some major advantages. First of all, ODR is 

rentable. Given ODR can drastically lower the costs of settling a dispute, depending on video 

conferencing and information technology. Secondly, the resolution of cross-border disputes 

and issues which may arise due to multiple jurisdictions is especially useful. For this reason, 

early adoption for ODR was used to settle e-commerc transactions where parties have different 

jurisdictions and where there is low value dispute both in corporate and in corporate-to-

consumer transactions, where court courts make little economic sense. 

ODR may take two forms in particular – the private and court-annexed ODR ODR ODR ODR 

ODR. ODR has been created, developed, and offered to the parties online mediation and 

settlement of trade disputes, in private international organisations, such as Smartsettle8, 

Cybersettle and Mediation Room9. In general, these organisations worldwide are governed by 

their own rules. A consortium of public and private sector organisations, which settle disputes 

or conflicts by means of online service providers for the resolution of disputes (ICODR). 10 It 

works the ODR through the promotion of standards and best practises and through the 

formation and certification of service providers.  

 
5 Gintarepetreikyte, ‘ODR Platforms: eBay Resolution Center’ (The 15 th ODR Conference, 14 April 2016)  
6 United Nations Commission on International Trade Law, ‘UNCITRAL Technical Notes on Online Dispute 

Resolution’ (2017)  
7 E.Katsh and J. Rifkin, Online Dispute Resolution: Resolving Conflicts in Cyberspace (2001). 
8 ‘Smartsettle’ available at:  https://www.smartsettle.com/ (Visited on April 21, 2021). 
9 ‘The Mediation Room’ available at :https://www.themediationroom.com/ (Visited on April 21, 2021). 
10 ICODR, ‘About ICODR’ available at,  https://icodr.org/sample-page/ (Visited on April 21, 2021). 
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Several governments within various jurisdictions were motivated by the success of private 

ODR in their own court of public systems. Jurisdictions have increasingly set up annexed courts 

to ODR centres that can be dealt with quickly in certain classes of cases, such as motor vehicle 

crash cases, loan default cases and consumer cases with limited legal and factual issues. 11 A 

number of important examples are the New Mexico Courts Online Dispute Resolution Center 

in the US to resolve debt & monetary due cases at district level by negotiating,12 Money online 

claims by the United Kingdom to settle cash claim disputes13 and a range of small value 

disputes by the Civil Administration Tribunal of Canada14. 

Applications of ODR are mapped across various jurisdictions in the following sections. The 

following are addressed, in line with a thorough analysis of the existing framework, measures 

required for mainstreaming both the court appended to this and the private ODR in India. 

USAGE OF ODR GLOBALLY 

While ODR may have started solving e-commerce disputes, a wider range of disputes around 

the globe, some of which have been described below, have been resolved ever since. 

a. Consumer Disputes 

The European Online Dispute Resolution platform provides a consumer information link to an 

ODR web-site for consumers, enabling them to file complaints, for all online businesses across 

the EU, Norway, Iceland and Liechtenstein. 

A similar endeavour was made in Mexico, where Concilianet15, an On-line Dispute Resolution 

Process to address consumer complaints about traders of goods and services, was managed by 

the Office of the Federal Prosecutor for the Consumer, known as the Profeco. In the context of 

this system, consumers can submit complaints online or in person and then the Agency can 

 
11 Deepika Kinhal, ‘Every Crisis Presents an Opportunity – It’s Time for India to Ramp Up its ODR Capabilities’ 

(Live Law 22 March 2020)<https://www.livelaw.in/columns/every-crisis-presents-an-opportunity-its-time-for-

india-to-ramp-up-its-odr-capabilities-154196 accessed 22 May 2020. See also, Akankshha Agrawal, ‘With 

judiciary embracing technology, time to push dispute resolution online’ (Business Standard, 29 March 2020) 

available at, https://www.business-standard.com/article/current-affairs/with-judiciary-embracing-technology-

time-to-push-dispute-resolution-online-120032901023_1.html (Visited on April 21, 2021). 
12 New Mexico Courts’ available at: https://www.nmcourts.gov/ODR.aspx (Visited on April 21, 2021). 
13 Nicolas W. Vermeys and Karim Benyekhlef, ’ ODR and the Courts’, in Mohamed S Abdel Wahab and others 

(ed), Online dispute resolution : Theory and Practice : a Treatise on Technology and Dispute Resolution (2012) 

available at, https://www.mediate.com/pdf/vermeys_benyekhlef.pdf (Visited on April 21, 2021). 
14 Civil Resolution Tribunal, ‘Starting a Dispute’ available at, https://civilresolutionbc.ca/tribunal-

process/starting-a-dispute/#1-apply-from-the- solution-explorer (Visited on April 21, 2021). 
15 Gob.mx, ‘PROFECO’ available at, https://concilianet.profeco.gob.mx/Concilianet/inicio.jsp> (Visited on April 

21, 2021). 
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conduct conciliation on the telephone or on the Internet. In addition, at the module installations, 

consumers may get advice from Profeco itself to accelerate the resolution procedure for each 

case. One of the system's restrictions is that contractual adherence by the merchant is the only 

recourse available under Concilianet. Nevertheless, it is quite clear that in the scale of 

addressing consumer disputes resulting from online and offline transactions, ODR has been 

widely adopted. 

b. Insurance claims 

The use of ODR to settle insurance claims has started by private bodies. Cybersettle, the North 

American website that was launched in 1998, is an example of this. Ten3. This is an automated 

website that enables parties through several rounds of blind tenders to negotiate. The website 

determines whether the offers are closed and negotiates to reach the point of settlement. By 

2011 over 200 000 disputes, with an accumulated value of over USD 1.6 billion, had been 

resolved by CyberSettle. The insurance sector has enormous potential for use of AI technology, 

annexed court support and private negotiation. 

c. Intellectual Property/ domain name disputes 

Domain name Registration is a competitive process that can lead to conflict as parties wish to 

protect their intellectual property rights. Accordingly a Uniform Name Dispute Resolution 

Policy (UDRP) was introduced by the World Intellectual Property Rights Organisation, which 

is implemented by the Internet Assigned Names & Numbers Corporation (ICANN). This 

includes a cost-effective online arbitration process for resolving disputes over domain names. 

The WIPO works to extend this online arbitration to other disputes on intellectual property 

rights, also involving all submissions, communications as well as electronic payments.  

d. Family Disputes  

Online tools can encourage efforts to settle geographical and cost barriers by removing them. 

In addition, it facilitates communication without threats in cases of domestic violence or 

hostility. The platforms that provide these services have, however, remained sparse in family 

disputes. In addition, online tools in divorce cases in most jurisdictions were restricted to online 

cases filing. In particular, ODR has not been fully developed in the context of family disputes 

in spite of its enormous potential. 
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e.  E-Commerce 

Electronic trade disputes also will largely apply the examples we saw previously of ODR's 

potential and practise in consumer disputes. In South Korea, for example, the Committee on 

Electronic Commerce Mediation has a panel of mediators, comprising lawyers, patent lawyers, 

experts, faculty and those working in the field of consumer protection. A process for mediation 

relating to a dispute in the electronic application, by on-line or e-mail, fax or mail may be filed, 

although the evidence has to be submitted physically. The process of mediation can be carried 

out electronically or on a particular location. The online chat method, or a video conférence 

system, is a cyber-based mediation method. The parties are connected to the centre for cyber 

media (Electronic Commerce Mediation Committee). The decision can also be electronically 

rendered. In 45 days of the application of its request, the Committee is required to submit the 

mediation proposal to the parties. The parties will then either accept the proposal or reject it for 

15 days. The mediation document of the Committee shall be forwarded to the parties upon 

acceptance. This mediation document has the same effect as a judicial composition according 

to the Civil Procedure Act. 

f. Small causes and small claims disputes 

Canada's Civil Administrative Court, British Columbia, has jurisdiction in relation to small 

claims disputes, motor vehicle accidents and low-value injury claims, in relation of small claims 

disputes, and in relation to companies and cooperative associations. The dispute application is 

submitted online, and the Tribunal will notify the other party in most cases. After the 

negotiations are concluded, the parties are appointed to a case manager. If the resolution to 

grant consent is reached, then an enforceable order is converted.  

g. Disputes involving small and medium enterprises. 

APEC sponsored a collaborative framework for the resolution of low-value disputes between 

cross-border B2B companies to help MSMEs (Asia-Pacific Eastern Cooperation). 

Under this ODR framework, a business may file a cross-border online complaint in cases in 

which both firms have agreed that such disputes should be resolved in the ODR framework 

against a business in another participating economy. The framework contains a complete set of 

model rules of procedure and requires the retention of a list of independent ODR providers who 

are prepared to resolve disputes in terms of the APEC website framework. It demands 

maintaining the confidentiality of service providers and encourages the use of instruments in 

https://www.ijllr.com/
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the field of private international law, such as the 1958 Convention on Foreign Arbitration 

Recognition and Enforcement or the United Nations Model Law on International Commercial 

Arbitration of 2006. 

PRESENT STATUS IN INDIA 

Some courts have even identified the need for ODR mechanisms through the courts. For 

example, Justice Ramana stated that ODR could be used to settle consumer, family, corporate 

and commercial disputes successfully. He noted that the paper must be cut, which for a very 

long time has formed part of the system. The process started by relying instead of hard copies 

on the e-filing of digital paper books. Given the COVID-19 pandemic, even the current Chief 

Justice, Justice Bobde noted the need to take order to make courts virtual so that the top courts 

are not shut down. Ninety four In the past, he has emphasised the necessity to make mediation 

agreements binding while acknowledging the many advantages of a dispute resolution system. 

He also stressed the need for "AI" as a leading alternative to current status quo. international 

and artificial arbitration. It seems that all this is part of his broad scheme of having more 

technological intervention in settling litigations throughout the courts like the introduction of 

'SUVAS,' a translation engine that translates judgments from English to Indian.  

The 2019 Nilekani panel recommended the creation of online dispute resolution systems to deal 

with complaints resulting from digital payments. In fact the debate on the formal ODR system 

in India has already been initiated. 

The Committee suggested that there would be two levels of the ODR platform – one automated 

and one human with an appeal. Eleven 

The stage, therefore, appears to be set to start as one of the main modes of dispute resolution 

for ODR in India, partly driven by the emergency caused by COVID-19. NITI Aayog recently 

convened a meeting with Agami and Omidyar Network India on "Catalyzing online dispute 

resolution in India" in which key stakeholders were brought together to work together to ensure 

online dispute resolution effort is made in India. In India, the NITI Aayog meeting organised 

Nineteen The meeting recognised that ODR has great potential for India, especially in the case 

of disputes of small and medium value. It can enhance access to justice and make business 

easier, as an effective solution to conflicts will be crucial for the economic recovery from 

COVID-19. 

1. Judicial Preparedness 

https://www.ijllr.com/
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In setting the grounds for ODR entry into the country, the Supreme Court has played a vital 

role. The document confirmed the validity, and continued to call "violent reality the real 

reality," of video conferencing as a way of taking evidence and testimony of witnesses in the 

State of Maharashtra and Praful Desai16. The Grid Corporation of Orissa Ltd. v AES 

Corporation17 followed a similar trend in which the court held that people did not need to sit in 

the same physical space if consultations could be achieved through electronic media or through 

remote conferences. Similarly, in the case of M/S Meters And Instruments Pvt. Ltd. versus 

Kanchan Mehta18, it observed that categories of cases that can be concluded "online," in part 

or in full, without a physical attendance by the parties should be taken into account and the 

resolution of cases like those related to the traffic challans or check bouncing, was 

recommended. 

Further, in Shakti Bhog v Kola Shipping19 and Trimex International v Vedanta Aluminum 

Ltd.20, the Court recognises the validity of online arbitration. In these two cases, the Court held 

that an online arbitration agreement is valid, provided that the online arbitration agreement 

complies with Section 4 and 5 of the IT Act (IT Act), read in 2008 with the Indian Evidence 

Act, Section 65B, 1872, and with Arbitration, 1996. The simultaneous move to integrate 

technology into the resolution of disputes and dependence on ADR mechanisms shows clearly 

that India has a logical transition to ODR. 

2. Legislative Preparedness. 

As mentioned earlier, an ODR can be implemented in practise through the existing legislative 

framework. The current laws allow for online processes to be adjusted, especially virtual 

documents and virtual hearings. There are provisions. As noted above, the Indian Evidence Act 

1872 permits the recognition of electronic evidence under Section 65-A and Section 65-B. 

Similarly, in order for online contracts to be valid, the IT Act recognises digital signatures under 

sections 4, 5, 10-A and 11-15. The introduction by the UNCITRAL Model Law on Electronic 

Trade in 1996 and the Electronic Signatures Model Law in 2001 made this possible. 

 
16 State of Maharashtra v Praful Desai (2003) 4 SCC 601 
17 Grid Corporation of Orissa Ltd. v AES Corporation (2002) 7 SCC 736 
18 M/s Meters and Instrument Private Limited v Kanchan Mehta 2017(4) RCR (Criminal) 476 
19 Shakti Bhog v Kola Shipping (2009) 2 SCC 134 
20 Trimex International v Vedanta Aluminum Ltd 2010(1) SCALE574 
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This framework can still serve as the basis for ODR's short-term enforceability. However, in 

the long term, it would be ideal to recognise the ODR for all forms of settlement of disputes – 

private or short-term ADRs. 

The technological capacity and internet penetration throughout the population are important 

variables in making ODR a reality in India. 

3. Building Capacity and Ensuring Logistical Support  

While the number of internet users in India is high, it still accounts for only 34.8% (2016) of 

its population. This limited access to the internet and the lack of infrastructure like affordable 

computers are main obstacles to ODR's broad adoption. These infrastructure issues would 

require extensive resource-intensive government and private intervention to enhance the 

capacity for ODR adoption in India. ODR also faces mental barrier, besides technological 

barrier, as it is not easy for people to communicate from the internet to their faces. If there is 

no change in mentality, ODR cannot receive immediate support from steps taken to move 

forward. But with more dependence on e-commerce as a key source of trade, India's 

relationship with online technology certainly seems to be shifting. To ensure that the 

introduction of ODRs is at least with the internet generation, the methods and strategy adopted 

by e-commerce companies must be considered. 

Capacity building is a long-lasting process, although a few recent developments are 

tremendously promising with a focus on the above segment of 'trained professionals.' Some 

success stories in India have previously seen from ODR. For example, in the resolution of 

consumer disputes, Paypal has an internet dispute resolving centre that acts as a neutral third 

party, enabling the parties to negotiate their questions first, and to arbitrate the disputes if they 

fail. NestAway also recently built an ODR platform to settle bill- payment disputes with its 

tenants. By being one of the early adopted ODR, ICICI Bank was a pioneer in the banking 

industry. It has already undertaken a pilot project to resolve approximately 10,000 conflicts 

under Rs. 20 lakhs using ODRs. Thirty-one The Online Consumer Mediation Centrum, 

sponsored by the Ministry of Consumer Affairs, of the National Law School of India 

University, aims to resolve consumer disputes through both physical and on-line mediation. 

Thirty-one Independent private ODR service providers have also been established in India, 

providing technology development and capacity development for online dispute resolution. 

Currently, their services include online consultation, online arbitration and mediation. ODR 

dedicated services are provided by agencies like Sama, Center for Online Disputes Resolution 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i


Indian Journal of Law and Legal Research                                                   Volume II Issue I | ISSN: 2582 8878 

                   

13 
 

(CORD), Presolv360, Centre pour Alternative Dispute Resolution (CADRe), etc. In addition, 

organisations such as the Bombay Chamber of Commerce established Mediation and 

Conciliation Center conducted remote mediations, which have been helpful before and during 

the pandemic in easing the burden on the judiciary.  

The government seems to be embracing ODR not only private players. The Department of 

Revenue Taxation has developed an Electronic Assessment Scheme (EAS) to eliminate any 

human interactions between an IT officer and an income tax assessor21. The Domain Name 

Dispute Resolution Policy (INDRP) has similarly been adopted by the Indian National Internet 

Exchange (NIXI), which sets out the conditions for resolving disputes between the '.in Internet 

Domain Name' holder and the plaintiff arising from the registration and use of the.in Internet 

Domain Name. Ltd. 

Some years ago, a list of institutions with an online ability to resolve disputes was published 

by the Department of Justice. 

Several developments in the sector have since taken place. A list of recognised service 

providers must be published regularly on different government and court websites to encourage 

ODR platforms and raise public awareness. The government and the private sector must work 

together to expand and rely more on ODR. 

The above list contains some definitely positive progress in ODRs. A few concerns must be 

addressed immediately in order to really achieve a long-term adoption of ODR. The following 

are: 

• First and foremost, one of the most attractive elements of the ODR is its non-

geographical location. In an Internet-provided neutral space, the ODR provides a 

platform for cross-border parties to resolve disputes. However, there is also an increase 

in the likelihood of procedures subject to competence challenges. Current national ADR 

proceedings have already confronted competence problems and challenges. Any 

challenge in the current arbitration framework remains with the law, the seats of 

arbitration, the language of the proceedings and the knowledge of the arbitrator of each 

jurisdiction. These are only increasing complexities in an online world which still needs 

 
21 ODR Opportunities in India (Agami and Sama, December 2019) 6 available at, 

https://static1.squarespace.com/static/5bc39a39b7c92c53642fc951/t/5e13302088456a2a6f7e4c35/15783158116

04/ Updated_ODR+Opportunities+in+India.pdf> (Visited on April 21, 2021). 
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a clearly defined jurisdictional contours. Therefore, any ODR law and policy 

framework will need to address those concerns necessarily. 

• Secondly, its confidentiality aspect is one of the key elements that make ADR 

successful. Naturally, there is some room for concern about data confidentiality during 

and after this process. One way to protect the interests of parties is to ensure that 

guidelines and standards for document cryptography and a strict Privacy Policy are in 

place, which the parties need to be told of. Thirty-six 

 

4. PRICIPLE FRAMEWORK FOR ODR 

Other legal and policy challenges can result in the development and implementation of ODR 

platforms, in addition to the concerns listed above. These challenges include the 

implementation of the existing legal structures, the establishment of public confidence in ODR 

mechanisms and the development of a system which can be improved and developed as 

technology and society changes. ODR frameworks should be based on certain key principles 

in developing a robuste ODR ecosystem that will assist the mitigation of these challenges and 

the ecosystem of dispute resolution in the future. For both court-based and private platforms, 

this applies equally. 

These governing principles can be divided up into three categories – legal principles, 

technology principles and design principles. These principles are indicative and by no means 

comprehensive. 

5. THE FUTURE OF ODR IN INDIA 

Richard Susskind suggested that access to justice includes four layers – the promotion of legal 

health, the avoidance of dispute, the confinement of disputes and the authoritative resolution of 

disputes. 

He notes that only the last two of these were concerned with the traditional court system. This 

statement also applies to India. The country's judiciary has consistently used dispute resolution 

technology to keep the court system alive. However, it is time to move from the dispute 

resolution dispute to the avoidance of disputes, containment and overall legal health 

improvement. 

Technology in ODR can help India advance in a forward-looking system of justice by using 

more advanced second-generation technologies. 
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Thirteen 80 As was the case in previous ODR developments, these newer technology will likely 

come from the private sector, with the ability not just to use legal principles but also to broaden 

into better economic principles for civil litigation. The judiciary and the executive will therefore 

have to partner with and accept these capacities for the wider public use. It is as difficult as 

now to conceive, but the fact is that the technology and even AI are the future of dispute 

resolution. By developing techniques to improve a neutral assessment of legal relationships for 

early action, ODR can play a significant role in this. 

India clearly already has the key elements to introduce a comprehensive technology framework 

into dispute resolution processes, namely institutional technology, expertise and, in large part, 

technological capacity. In the future, a modular strategy for more innovation and transformation 

must be implemented in ways that meet both immediate and long-term needs. In the upcoming 

chapter, one such modular strategy was proposed. 

5.6 CONCLUSION 

During the outbreak of the COVID-19 pandemic, different restrictions and legislative 

amendments were introduced and the law of the business was thus interrupted. The Indian 

economy is constantly falling as a result of the lockdown launched as a result of the COVID-

19 outbreak. People and companies fend for themselves and strive to survive. The leaders of 

the Market act the current situation to be a battleground for disputes. Speedy and economic 

solutions to these new dispute would be required. The courts also worked minimally to contain 

the impact of the rapidly disclosing virus, making it only a dispute of resolution to hear the 

Court in order to resolve courts. Following the current situation, mediation appears to be a 

viable and effective alternative to traditional methods of settling disputes, since it can bring 

about cost-effective and rapid settlement, particularly for commercial conflicts. In view of the 

pandemic and its effects, we anticipate that mediation may lead to a change in dispute practise. 

We need to prepare for this shift and therefore it is vital that the necessary formation and skills 

are obtained so that we can fulfil changing demands. 

The speedy justice system is one of the fundamental requirements of any society. Keeping that 

in mind, when the Courts were overburdened with cases and the average time required for 

deciding a lis increased substantially (apart from various other reasons also including the cost-

effectiveness), steps were taken to decrease the burden of Courts. Various specialized 

Tribunals/Commissions were established under law. Similarly, Alternate Dispute resolution 

(ADR) came up as a future of traditional dispute resolution system. Arbitration is the most 
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integral part of ADR. Pre COVID-19 era, Arbitration was treated as the future of Dispute 

Resolution. Now post COVID-19 era, there is a need to find out the future of Dispute 

Resolution as well as Arbitration.  

The future of Litigation and ADR post-COVID-19 can be seen from two angles, i.e., (i) the 

ways adopted to make the adjudication process much more user friendly and contactless (as far 

as practicable) and (ii) to adopt other ways to provide faster relief to the parties. So broadly 

speaking, one is the technical aspect of adjudication and the other is the intellectual aspect.  

The virtual hearing may not completely stop the physical hearing and after the effect of 

COVID-19 goes, there will again be a situation where we will again be attending the physical 

hearing. However, as the effect of COVID-19 or any other similar situation, none can predict, 

that's why this is the right time to upgrade the existing law and infrastructure to lay down a 

uniform procedure towards virtual hearing.  

In view of the above, there is a need for having a detailed Guideline for the ODR System, so 

that there are uniformities and the difficulties faced by the lawyers or litigants, be removed. For 

Arbitration (until and unless it is required so extremely) it should be encouraged only 

document-based arbitration, as in present times, most of the cases are covered by the 

documentation. However, in case of a plea by a party regarding coercion or duress or oral 

contract, etc. limited oral evidence be permitted.  

There is no doubt that all these avenues need recourse to technology and there is a requirement 

of technological upgrades and updates. But maybe the time has been ripe for a while for 

litigation and ADR to get over the aversion to technology and embrace it. This can be facilitated 

by continuously training all players with the necessary software. It is high time we treat this 

pandemic as a boon and less as an obstacle - adaptability, after all, is the simplest secret to the 

survival of the fittest. 

In order to engage in virtual trade, the proliferation of the Internet brought together people and 

jurisdictions. This led to a large number of cross-border disputes and thus private organisations 

developed innovative techniques to resolve them. In 1999, eBay was the first of these. The 

eBay platform has allowed a customer to submit a complaint and start a settlement process 

online. An Online Mediation Process would start if the settlement failed. The platform was 

designed to diagnose the issue and to carry out automatic mediation or arbitration 
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negotiations.22 This model, which has developed since then into more advanced variants 

commonly used by other private states, has been popularly referred to as ODR. 

India clearly already has the key elements to introduce a comprehensive technology framework 

into dispute resolution processes, namely institutional technology, expertise and, in large part, 

technological capacity. In the future, a modular strategy for more innovation and transformation 

must be implemented in ways that meet both immediate and long-term needs. In the upcoming 

chapter, one such modular strategy was proposed. 

 

 

 

 
22 Gintarepetreikyte, ‘ODR Platforms: eBay Resolution Center’ (The 15 th ODR Conference, 14 April 2016)  
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