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ABSTRACT

Cross-border insolvency is a challenging and essential area of law for
insolvent enterprises with assets, creditors, or activities in multiple countries.
In today’s globalized economy, an effective cross border insolvency
framework is crucial, as businesses frequently operate across international
borders. In recent years, India and the United Kingdom have made
significant enhancements to their respective insolvency regimes to address
the issues of cross border insolvency. These modifications were prompted by
the need for a robust legal framework that can foster collaboration and
coordination between jurisdictions, assure equitable treatment of
stakeholders, and maximize the value of insolvent assets. This article aims
to compare and contrast the cross border insolvency regimes in India and the
UK to determine whether or not they are sufficient to address the challenges
posed by international insolvencies.
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“Insolvency and Bankruptcy Code of 2016 (IBC) unified and modernized India’s formerly
fragmented insolvency regime. The objectives of the IBC are to expedite the resolution of
insolvency cases, make it simpler to hold all parties accountable, and increase transparency.
Since its inception, the IBC has provided the legal foundation for a number of high-profile
insolvency cases involving multinational corporations. As against India other states like the
United Kingdom has long been recognized as a global hub for insolvency and restructuring. Its
insolvency procedure, which is primarily governed by the Insolvency Act of 1986, has been
lauded for its adaptability, creditor friendliness, and well-established legal concepts. Because
of the United Kingdom’s longstanding practice of recognizing and dealing with foreign
insolvencies, the English courts are typically the preferred venue for resolving complex cross-

border disputes.

A cross-border insolvency procedure may be required “when an insolvent debtor has assets in
more than one country or when part of the debtor’s creditors are located in a country other than
the one in which the bankruptcy procedures have been initiated”. An international insolvency
process describes this type of action. Professor Ian Fletcher has stated that the term “Cross-
Border Insolvency refers to instances in which insolvency circumstances cross the borders of
a single legal system and where the provisions of domestic insolvency law cannot be applied
without taking into account the issues raised by the foreign elements of the case”. This is so
because the term “Cross-Border Insolvency is used to describe instances whereby insolvency
issues cross national boundaries. Since the issue involves many countries, the applicable
bankruptcy laws of each of those countries must be considered. This is due to the presence of
irrelevant outside factors in the case. Cross-border insolvencies are unusual because most
multinational corporations with international operations only file for bankruptcy in one of those
nations. As a direct result of the expansion of international trade and the globalisation of
economic activity, it is increasingly commonplace for firms to interact with many legal
systems”. In light of this, it is not surprising that the bankruptcy of a multinational firm might

have serious consequences for the world economy.

Scope and objective

This article aims to provide a critical analysis of the following aspects of cross-border
insolvency law and procedure in India. An examination of the applicable statutes, regulations,

and case law in both nations governing the recognition and enforcement of international
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bankruptcy procedures. Analyse the creditor rights and remedies in cross-border insolvency
cases, Including priority of claims, asset distribution, and creditor interest protection. Examine
the processes and procedures available to save financially distressed businesses, such as plans
of arrangement, pre-pack administrations, and debtor-in-possession financing. Examines the
challenges and constraints of cross-border insolvency from the perspectives of India as well as

potential areas for future reform and harmonization of international insolvency law.

Cross-border insolvency is a legal concept that arises when a debtor, facing financial distress,
operates in multiple jurisdictions, necessitating coordination and cooperation between courts,
creditors, and other stakeholders across different countries. In simpler terms, it refers to
insolvency proceedings that involve entities or individuals with assets, debts, or interests in
more than one country. This phenomenon has become increasingly prevalent in today's
globalized economy, where businesses and individuals engage in international trade,

investment, and transactions on a regular basis.

At its core, cross-border insolvency involves the application of insolvency laws and procedures
across national borders. When a debtor becomes insolvent—unable to meet its financial
obligations—it triggers a series of legal processes aimed at resolving the financial distress and
distributing the debtor's assets among its creditors. In a purely domestic insolvency scenario,
these processes are governed by the laws and regulations of a single jurisdiction. However, in
cross-border insolvency cases, the situation becomes more complex due to the involvement of

multiple legal systems, languages, currencies, and cultural norms.

Centre of Main Interest (COMI): Navigating Jurisdiction in Insolvency

The Centre of Main Interest (COMI) is a crucial concept in international insolvency law. It
helps determine the court with jurisdiction — the legal authority — to handle a company's
insolvency proceedings when the company operates across borders. This ensures efficient,

centralized handling of the case while protecting the interests of creditors.

What is COMI

COMI essentially refers to the place where a debtor, typically a company, conducts its core
business activities on a regular basis. This location should be readily identifiable by third

parties, particularly creditors. Imagine a company headquartered in one country but with
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significant operations and assets in another. COMI helps pinpoint the appropriate jurisdiction

for insolvency proceedings, avoiding conflicting rulings and streamlining the process.

Factors Determining COMI

There's no single, definitive factor for pinpointing COMI. Courts consider a combination of

objective elements, including:

Place of Administration: Where are key decisions made? This could be the location of the board

meetings, executive management, or daily operations.

Registered Office: While not always conclusive, the company's registered office is often

presumed to be the COMI unless proven otherwise.

Location of Assets: Where are the company's main assets located? While not the sole factor,

significant assets in a particular country can influence the COMI determination.

Economic Activity: Where does the company generate its primary income and conduct its core

business activities?

Role in Jurisdiction

The COMI Plays A Vital Role In Determining The Court With Jurisdiction For

Insolvency Proceedings.

Primary Jurisdiction: Courts of the member state where the company's COMI resides have the
primary authority to open "main proceedings" for insolvency. These proceedings have

universal scope, meaning they encompass all the company's assets worldwide.

Presumption and Rebuttal: There's often a presumption that a company's COMI is its registered
office. However, creditors or other interested parties can challenge this presumption by

presenting evidence that points to a different location for the core business activities.

Secondary Proceedings: While main proceedings are centralized, other jurisdictions may allow
for "secondary proceedings" to deal with local assets or interests of the company. However,
these secondary proceedings would be subordinate to the main proceedings in the COMI's

court.
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Importance of Centre of Main Interest

The concept of the Centre of Main Interest (COMI) plays a crucial role in cross-border
insolvency proceedings, particularly under the UNCITRAL Model Law on Cross-Border
Insolvency. COMI refers to the principal place of business or the main location where a debtor
conducts its business affairs and manages its interests. Understanding the importance of COMI
is essential for determining the jurisdiction where insolvency proceedings should take place
and for facilitating effective coordination and cooperation among multiple jurisdictions in

cross-border insolvency cases. Here are some key reasons why COMI is important:

Jurisdictional Determination: Identifying the COMI of a debtor is fundamental for determining
the appropriate jurisdiction where insolvency proceedings should be initiated. The COMI
serves as the primary basis for establishing jurisdiction under the UNCITRAL Model Law and
other cross-border insolvency frameworks. By determining the COMI, courts can ensure that
insolvency proceedings are conducted in the jurisdiction with the closest connection to the

debtor's business operations and creditors.

Avoidance of Forum Shopping: The concept of COMI helps prevent forum shopping, where
debtors or creditors seek to initiate insolvency proceedings in jurisdictions that offer more
favorable legal frameworks or outcomes. By anchoring insolvency proceedings to the debtor's
genuine COMI, courts can prevent parties from manipulating the jurisdictional rules to their

advantage and promote fairness and transparency in cross-border insolvency cases.

Efficient Administration of Insolvency Proceedings: Conducting insolvency proceedings in the
debtor's COMI jurisdiction promotes efficiency and effectiveness in administering the estate
and distributing assets to creditors. The COMI jurisdiction is typically where the debtor's main
assets, employees, and business operations are located, making it the most practical and
efficient forum for conducting insolvency proceedings. This ensures that proceedings are
conducted by courts familiar with the debtor's business and legal environment, facilitating

smoother administration and resolution of the insolvency case.

Certainty and Predictability: Determining the COMI provides certainty and predictability for
all stakeholders involved in cross-border insolvency cases. By establishing clear criteria for
identifying the COMI, courts and practitioners can apply consistent standards and principles

across different cases, reducing ambiguity and legal uncertainty. This promotes confidence
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among creditors, debtors, and other stakeholders in the integrity and fairness of the insolvency

process.

Facilitation of Cooperation and Coordination: Identifying the COMI is essential for facilitating
cooperation and coordination between courts, insolvency practitioners, and other stakeholders
in cross-border insolvency cases. Once the COMI is determined, courts can communicate and
collaborate effectively to exchange information, coordinate proceedings, and address conflicts
of jurisdiction. This enhances the prospects for successful resolution of cross-border insolvency

cases and maximizes the returns for creditors.

The UNCITRAL Model Law: Streamlining International Commercial Arbitration

The United Nations Commission on International Trade Law (UNCITRAL) Model Law on
International Commercial Arbitration is a landmark document promoting the efficient and fair
settlement of disputes arising from international commercial transactions. It serves as a
blueprint for national governments to modernize their domestic arbitration laws, fostering a

harmonized legal framework for international commercial arbitration.

Purpose of the Model Law

The primary purpose of the UNCITRAL Model Law is to:

o Facilitate international trade: By fostering a predictable and reliable framework for
resolving disputes, the Model Law encourages businesses to engage in cross-border

transactions with greater confidence.

e Promote arbitration: The Model Law recognizes arbitration as a preferred method for
resolving international commercial disputes. With clear rules and procedures, parties
can achieve a more streamlined and potentially faster resolution compared to traditional

court litigation.

e Ensure fairness and efficiency: The Model Law promotes fairness for all parties
involved in arbitration by establishing minimum standards for due process and
procedural safeguards. Additionally, it emphasizes efficiency by encouraging timely

resolutions and reducing unnecessary court intervention.
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Key Features of the Model Law

The UNCITRAL Model Law encompasses various aspects of international commercial
arbitration, providing a comprehensive framework for the process. Here's a breakdown of some

key features:

e Formation of Arbitration Agreement: The Model Law recognizes a written
agreement as the foundation for arbitration. This agreement specifies the subject matter

of the dispute and the intent to resolve it through arbitration.

o Appointment of Arbitrators: The Model Law provides a flexible framework for
appointing arbitrators. Parties may choose a sole arbitrator or an arbitral tribunal with
an odd number of members. They can agree on the appointment method or rely on the

designated appointing authority, typically an arbitral institution.

o Jurisdiction of the Arbitral Tribunal: The Model Law clarifies the scope of the
tribunal's authority. The tribunal's jurisdiction stems from the arbitration agreement and

determines the disputes it can hear and decide.

o Conduct of the Arbitration: The Model Law sets out basic principles for conducting
the arbitration. This includes the right to be heard, the presentation of evidence, and the
opportunity to defend oneself. It also allows parties to agree on specific procedural rules

or adopt the rules of an arbitral institution.

o Taking of Evidence: The Model Law recognizes various forms of evidence, allowing
flexibility for the parties and the tribunal. Parties have the right to present their case and

challenge evidence presented by the other side.

o Interim Measures: The Model Law allows parties to seek interim measures from the
arbitral tribunal or a competent court. These measures, such as asset preservation

orders, aim to protect the parties' interests during the arbitration proceedings.

o Challenge to the Award: The Model Law provides limited grounds for challenging an
arbitral award. These grounds typically involve serious procedural irregularities, lack

of jurisdiction, or the award being in violation of public policy.
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Recognition and Enforcement of Awards: The Model Law promotes the
enforceability of arbitral awards internationally. Awards made in accordance with the
Model Law are generally recognized and enforced by courts of contracting states under
the New York Convention on the Recognition and Enforcement of Foreign Arbitral

Awards.

Benefits of the Model Law

The UNCITRAL Model Law offers several advantages for international commercial

arbitration:

Harmonization: The Model Law promotes consistency in legal frameworks across
different countries, reducing uncertainty and facilitating smoother cross-border dispute

resolution.

Neutrality: The Model Law ensures a neutral framework for arbitration, minimizing

potential bias towards a particular jurisdiction or legal system.

Flexibility: The Model Law offers flexibility within a structured framework. Parties
can tailor certain aspects of the arbitration proceedings to their specific needs while still

adhering to essential principles.

Cost-efficiency: Arbitration can often be faster and more cost-effective than traditional

court litigation, particularly for complex international disputes.

Enforcement: The Model Law supports the international enforceability of arbitral

awards, ensuring parties can access the fruits of their arbitration.

Impact and Future Considerations

The UNCITRAL Model Law has had a significant impact on the global landscape of

international commercial arbitration. Widely adopted and referenced by national legislatures

and arbitral institutions, it has become the cornerstone for a more streamlined and efficient

system for resolving cross-border disputes.

Looking forward, the Model Law is likely to evolve alongside the changing needs of

international trade and dispute resolution. Potential areas for future consideration include:
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e Addressing Digitalization: The increasing role of technology in commerce may
necessitate revisions to the Model Law to accommodate online dispute resolution and

the use of electronic evidence.

e Transparency and Efficiency: The arbitration process might benefit from further
advancements in transparency and efficiency, such as clearer guidelines on costs or

time limits for certain phases of the arbitration.

o Investor-State Dispute Settlement: While not the primary focus of the Model Law,
concepts from the Model Law might influence the ongoing discussions surrounding

reform in Investor-State Dispute Settlement mechanisms.

Embracing Efficiency: Benefits of Adopting the UNCITRAL Model Law

For countries seeking to promote international trade and investment, adopting the UNCITRAL
Model Law on International Commercial Arbitration offers a compelling set of advantages.
This landmark document provides a blueprint for streamlining and enhancing the process of
resolving disputes arising from cross-border commercial transactions. By incorporating the
Model Law's principles into their domestic legal frameworks, countries can unlock a range of

benefits.

Enhanced Attractiveness for International Business:

A robust legal framework for international commercial arbitration positions a country as a more
attractive destination for foreign businesses. The Model Law fosters predictability and
confidence by establishing clear rules and procedures for resolving disputes. Businesses are
more likely to engage in cross-border transactions when they know their contractual rights will
be effectively protected through a neutral and efficient mechanism like arbitration. This
predictability encourages foreign direct investment, which can stimulate economic growth and

job creation.

Promoting Efficiency and Cost-Effectiveness:

Compared to traditional court litigation, arbitration offers significant advantages in terms of
time and cost. The Model Law further streamlines the process by providing a clear framework

for conducting the arbitration. This includes mechanisms for appointing arbitrators, taking
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evidence, and rendering awards. By minimizing unnecessary delays and court interventions,
the Model Law encourages faster and more cost-effective dispute resolution. This translates
into savings for businesses and reinforces a country's image as a business-friendly

environment.

Neutrality and Fairness for All Parties:

The Model Law emphasizes neutrality and fairness throughout the arbitration process. Parties
have the flexibility to choose arbitrators with relevant expertise, often from a neutral
jurisdiction. The framework ensures that both parties have a fair opportunity to be heard and
present their cases. This impartiality fosters trust in the system and reduces the risk of bias

towards a particular country's legal system.

Harmonization and Streamlining for Global Trade:

With widespread adoption by many countries, the Model Law promotes a harmonized approach
to international commercial arbitration. This creates a level playing field for businesses
operating across borders. Parties and arbitrators can rely on a familiar set of principles,
regardless of the location of the arbitration. This consistency reduces uncertainty and simplifies

the process for all involved.

Enhanced Enforceability of Awards:

The Model Law facilitates the international enforceability of arbitral awards. Awards rendered
in accordance with the Model Law are generally recognized and enforced by courts of
contracting states under the New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards. This ensures that parties can secure the intended outcomes of

successful arbitrations, even across different jurisdictions.

Modernization of Legal Frameworks:

Adopting the Model Law signals a country's commitment to modernizing its legal framework
for international commercial dispute resolution. This aligns with the evolving needs of the
globalized economy, where cross-border transactions are increasingly commonplace. It
demonstrates a willingness to adapt and provide a legal environment that caters to the demands

of international business activity.
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Fostering Expertise and Capacity Building:

The Model Law's adoption often paves the way for the development of expertise in
international commercial arbitration within a country. The need for qualified arbitrators and
legal professionals familiar with the Model Law's principles encourages capacity building in
this specialized field. This expertise can further enhance the country's attractiveness as a

preferred venue for international commercial arbitration.

The UK's Embrace of the Model Law: A Look at the Cross-Border Insolvency
Regulations 2006

The United Kingdom's approach to incorporating the UNCITRAL Model Law on Cross-Border
Insolvency (Model Law) into its domestic legislation serves as a prime example of successful
implementation. The Cross-Border Insolvency Regulations 2006 (CBIR) effectively translated
the Model Law's principles into UK law, fostering a framework for efficient and cooperative
handling of cross-border insolvency cases. This analysis delves into the key aspects of how the

UK incorporated the Model Law.

Direct Incorporation and Modification of Existing Law:

The UK opted for a two-pronged approach. Firstly, the CBIR directly incorporates the Model
Law itself, reproduced in Schedule 1 of the regulations. This ensures a clear and readily
accessible reference point for the core principles of cross-border insolvency cooperation.
Secondly, the CBIR modifies existing UK insolvency law (defined within the Model Law)
where necessary. This approach streamlines the process by leveraging existing legal
frameworks while introducing necessary modifications for alignment with the Model Law. For
instance, Section 3(2) of the CBIR clarifies that in case of any conflict between provisions of

the Model Law and existing UK insolvency law, the Model Law prevails.

Focus on Cooperation and Recognition:

The CBIR reflects a core principle of the Model Law: fostering cooperation between courts
and insolvency practitioners across jurisdictions. Articles like 19 and 20 of the Model Law
(included in Schedule 1) empower UK courts to grant relief, such as appointing foreign

insolvency representatives or staying local proceedings, to assist with foreign main insolvency
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proceedings. This promotes a coordinated approach, maximizing value recovery for creditors

and streamlining the overall process.

Procedural Considerations for Different Jurisdictions:

The UK acknowledges the potential differences in insolvency procedures across its territories.
The CBIR includes separate parts outlining procedural matters specific to England and Wales,
and Scotland (Schedules 2 and 3, respectively). This ensures a tailored approach that aligns
with existing court procedures within each jurisdiction while still adhering to the overarching

principles of the Model Law.

Filling Gaps and Addressing Specificities:

The CBIR doesn't simply replicate the Model Law. It acknowledges situations where additional
clarity might be beneficial. For example, Section 4 of the CBIR disapplies a specific provision
of the UK's Insolvency Act 1986, potentially conflicting with the Model Law's approach to
cooperation. This targeted modification ensures a smooth and consistent application of the

Model Law within the UK's legal framework.

Benefits and Impact:

The UK's approach to incorporating the Model Law has yielded positive results. Courts have
adopted a generally progressive interpretation of the Model Law, readily extending relief to
foreign insolvency representatives. This fosters a more cooperative environment for cross-
border insolvency cases. Additionally, the clarity provided by the CBIR has facilitated a more

predictable and streamlined approach for businesses operating across borders.

UK Adaptations to the UNCITRAL Model Law: Balancing Consistency and Specificity

The UK's implementation of the UNCITRAL Model Law on Cross-Border Insolvency (Model
Law) through the Cross-Border Insolvency Regulations 2006 (CBIR) reflects a commitment to
the Model Law's core principles while acknowledging the need for some adaptations to its
specific legal framework. Here, we explore some key areas where the UK tailored the Model

Law:
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1. Procedural Considerations for Devolved Jurisdictions:

The UK acknowledges the devolution of power to Scotland. While the Model Law applies
throughout the UK, the CBIR dedicates separate schedules (Schedules 2 and 3) outlining
procedural matters specific to England and Wales, and Scotland, respectively. This ensures
compatibility with existing court procedures within each jurisdiction while upholding the

Model Law's core principles.

2. Filling Gaps and Addressing Specificities:

The CBIR goes beyond simply replicating the Model Law. It acknowledges situations where
additional clarity might be beneficial. For instance, Section 4 of the CBIR disapplies a specific
provision of the UK's Insolvency Act 1986 that could potentially conflict with the Model Law's
approach to cooperation between courts. This targeted modification ensures a smooth and

consistent application of the Model Law within the UK's existing legal framework.

3. Clarification of Conflicting Provisions:

The CBIR anticipates potential conflicts between the Model Law and existing UK insolvency
law. Section 3(2) of the CBIR clarifies that in case of such a conflict, the Model Law prevails.
This ensures legal certainty and eliminates ambiguity for courts and practitioners dealing with

cross-border insolvency cases.

4. Administrative Mechanisms:

The Model Law is light on detail regarding the practicalities of appointing foreign insolvency
representatives. The CBIR addresses this by outlining specific procedures for UK courts when
dealing with such requests. This includes specifying the information required from foreign

courts and representatives, ensuring a standardized and efficient process.

5. Exclusions and Modifications:

While the UK largely embraces the Model Law, it excludes certain provisions. For example,
the Model Law allows for the extension of a foreign restructuring order to the UK. However,
the UK opted out of this specific provision, reflecting a preference for its own restructuring

procedures in such cases.
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Impact of Adaptations:

These adaptations demonstrate a thoughtful approach by the UK. They ensure that the Model
Law integrates seamlessly with existing legal frameworks while addressing potential
procedural hurdles. This fosters clarity and predictability for both domestic and foreign actors

involved in cross-border insolvency cases.

UK Case Law on Cross-Border Insolvency: Navigating the Landscape

The UK's incorporation of the UNCITRAL Model Law on Cross-Border Insolvency (Model
Law) through the Cross-Border Insolvency Regulations 2006 (CBIR) has been accompanied
by a growing body of case law. These cases offer valuable insights into how UK courts interpret

and apply the Model Law in practical situations. Let's delve into some key examples:

o Recognition of Foreign Main Proceedings (FMP):

o Re HIH Casualty and General Insurance Ltd [2008]: This case highlights the
importance of the "centre of main interests" (COMI) concept. The UK court
recognized the Australian proceedings as the FMP despite the company having
substantial assets in the UK. The judgment emphasized that the core business

activities were conducted in Australia.

o Cooperation and Assistance:

o England v Smith [2001]: This case exemplifies the UK's commitment to
cooperating with foreign courts in insolvency proceedings. The court granted a
request from a Bermudan court to gather evidence in the UK, demonstrating the

willingness to assist foreign proceedings when appropriate.

o Appointment of Foreign Insolvency Representatives (FIRs):

o Re Eurosteel Ltd [2015]: This case explored the criteria for UK courts to
recognize foreign insolvency representatives. The court emphasized the need
for the FIR to have sufficient authority to act in the interests of the foreign

insolvency estate.
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o Relief for FIRs:

o Re Bumi plc [2016]: This case addressed the types of relief UK courts can grant
to FIRs. The court granted a freezing order on the company's assets in the UK,
highlighting the potential for FIRs to obtain significant assistance in recovering

assets.
o Conflicts with Domestic Proceedings:

o Re Lehman Brothers International (Europe) (in administration) [2011]: This
case explored the interaction between foreign insolvency proceedings and
domestic UK administration proceedings. The court emphasized the need to

balance the interests of creditors involved in both sets of proceedings.
o Exceptions and Modifications:

o Deutsche Bank AG v Sebastian Holdings Inc [2013]: This case exemplifies
the UK's exclusion of certain Model Law provisions. The court refused to
extend a US Chapter 15 order to the UK, reflecting the UK's preference for its

own restructuring procedures in such cases.
Importance of Case Law:

These cases illustrate the evolving nature of UK cross-border insolvency law. They provide
valuable guidance on key concepts like COMI, recognition of foreign proceedings, and the
powers of FIRs. Additionally, they showcase the UK courts' pragmatic approach, balancing
cooperation with foreign jurisdictions and the need to protect the interests of domestic

stakeholders.
Navigating the Evolving Landscape: Cross-Border Insolvency in India

India's legal framework for cross-border insolvency is currently undergoing development.
While the Insolvency and Bankruptcy Code, 2016 (IBC) introduced initial provisions, a

comprehensive regime is yet to be fully established. Here's an analysis of the current state:
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Limited Provisions in the IBC:

The IBC acknowledges the need for a cross-border insolvency framework but offers limited

tools. Sections 234 and 235 provide a starting point:

e Section 234: Empowers the Central Government to enter into bilateral agreements with
foreign jurisdictions for enforcing the IBC's provisions. As of now, India hasn't entered

into any such agreements.

e Section 235: Allows Indian courts, upon request from a foreign representative, to issue
letters of request to courts in countries with which India has a bilateral agreement
(currently non-existent). These letters can be used for tasks like gathering evidence or

distributing assets located in India.

The current state of cross-border insolvency law in India has undergone significant changes
with the enactment of the Insolvency and Bankruptcy Code, 2016 (IBC). The IBC represents a
comprehensive overhaul of India's insolvency framework, aiming to streamline and expedite
the resolution process for distressed companies and individuals. While the IBC primarily
focuses on domestic insolvency proceedings, it also contains provisions addressing cross-

border insolvency matters.

Prior to the enactment of the IBC, India lacked a dedicated legal framework for handling cross-
border insolvency cases. Insolvency proceedings involving assets or creditors in multiple
jurisdictions were governed by a patchwork of laws and regulations, resulting in inefficiencies,
delays, and legal uncertainties. Recognizing the need for a more cohesive approach to cross-

border insolvency, the IBC introduced provisions to address these challenges.

Section 234 of the IBC specifically deals with cross-border insolvency issues. It empowers the
Indian government to enter into agreements with foreign countries for the recognition of
foreign insolvency proceedings and cooperation in cross-border insolvency cases. This
provision lays the foundation for establishing bilateral or multilateral arrangements to facilitate

the recognition and enforcement of foreign insolvency judgments and orders in India.

Furthermore, the IBC empowers the National Company Law Tribunal (NCLT), the
adjudicating authority for insolvency cases under the Code, to cooperate with foreign courts

and authorities in cross-border insolvency matters. The NCLT has the authority to issue letters
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of request to foreign courts or tribunals seeking assistance in insolvency proceedings involving
assets or creditors located outside India. This provision enables the NCLT to gather evidence,
obtain information, and coordinate with foreign counterparts to resolve cross-border

insolvency cases effectively.

In addition to these provisions, the IBC also incorporates the principles of the UNCITRAL
Model Law on Cross-Border Insolvency, providing a framework for the recognition and
cooperation of foreign insolvency proceedings in India. While India has not yet formally
adopted the UNCITRAL Model Law, the incorporation of its principles into the IBC
demonstrates India's commitment to aligning its cross-border insolvency framework with

international best practices.

Despite these developments, the current state of cross-border insolvency law in India still faces
certain challenges and limitations. The absence of formal bilateral or multilateral agreements
with foreign countries hampers the recognition and enforcement of foreign insolvency
judgments and orders in India. Additionally, the lack of clarity and procedural guidelines
regarding the application of Section 234 and the UNCITRAL Model Law principles may result

in inconsistencies and delays in cross-border insolvency proceedings.

To address these challenges and enhance the effectiveness of cross-border insolvency law in
India, there is a need for further legislative reforms, the establishment of bilateral cooperation
agreements with key trading partners, and the development of robust procedural mechanisms
for handling cross-border insolvency cases. By strengthening its cross-border insolvency
framework, India can promote greater confidence among international investors, facilitate the
resolution of cross-border insolvency cases, and contribute to the efficient functioning of the

global economy.

Benefits For India In Adopting The UNCITRAL Model Law On Cross-Border Insolvency

Enhanced International Cooperation: The UNCITRAL Model Law provides a universally
recognized framework for the recognition and cooperation of foreign insolvency proceedings.
By adopting this model law, India can strengthen its ties with other jurisdictions and promote
greater international cooperation in resolving cross-border insolvency cases. This could

facilitate smoother communication, coordination, and information-sharing between Indian
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courts and foreign counterparts, leading to more efficient and effective resolution of cross-

border insolvency disputes.

Increased Legal Certainty: The adoption of the UNCITRAL Model Law would bring greater
legal certainty to cross-border insolvency proceedings in India. By incorporating
internationally accepted principles and standards, the Model Law provides clear guidelines for
the recognition and enforcement of foreign insolvency judgments and orders. This clarity could
reduce the ambiguity and unpredictability often associated with cross-border insolvency cases,

thereby fostering a more conducive environment for international trade and investment.

Facilitated Asset Recovery: The UNCITRAL Model Law includes provisions for the
recognition and enforcement of foreign insolvency-related judgments, including the ability to
recover assets located in other jurisdictions. Adopting this model law could streamline the asset
recovery process for Indian creditors with claims against insolvent debtors located abroad. This
could improve the prospects of recovering assets and maximizing the returns for creditors in

cross-border insolvency cases.

Promotion of Cross-Border Investment: A robust cross-border insolvency framework, based on
the UNCITRAL Model Law, could enhance investor confidence and promote cross-border
investment in India. Foreign investors may feel more reassured knowing that their rights and
interests will be protected in the event of insolvency proceedings involving Indian companies.
This could contribute to the growth of India's economy and its integration into the global

market.

Challenges In Implementing The UNCITRAL Model Law On Cross-Border Insolvency:

Legal and Institutional Adaptation: Adopting the UNCITRAL Model Law would require India
to make significant legal and institutional adjustments to align its domestic insolvency
framework with international standards. This may involve amending existing laws, establishing
specialized courts or tribunals, and training judges and insolvency professionals to handle

cross-border insolvency cases effectively.

Complexity of Implementation: The UNCITRAL Model Law is a comprehensive legal
instrument that covers various aspects of cross-border insolvency, including recognition,

cooperation, and coordination. Implementing this model law in India would require careful
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consideration of its provisions and their implications for the Indian legal system. Adapting to
the complexities of the Model Law could pose logistical challenges and require substantial

resources and expertise.

Coordination with Foreign Jurisdictions: Effective implementation of the UNCITRAL Model
Law relies on cooperation and coordination with foreign jurisdictions. India would need to
establish mechanisms for exchanging information, communicating with foreign courts, and
resolving conflicts of jurisdiction in cross-border insolvency cases. Building trust and
cooperation with other countries may take time and effort, especially in the absence of bilateral

or multilateral agreements.

Cultural and Linguistic Differences: Cross-border insolvency cases often involve parties from
diverse cultural backgrounds and languages. Overcoming language barriers and cultural
differences may present challenges in communication, negotiation, and collaboration between
Indian stakeholders and their foreign counterparts. India would need to develop strategies for

addressing these challenges and promoting effective cross-border cooperation.

In summary, while adopting the UNCITRAL Model Law on Cross-Border Insolvency could
offer numerous benefits for India, including enhanced international cooperation, legal certainty,
asset recovery, and investment promotion, it also entails significant challenges related to legal
and institutional adaptation, complexity of implementation, coordination with foreign
jurisdictions, and cultural and linguistic differences. Addressing these challenges will require
careful planning, stakeholder engagement, and commitment from the Indian government and

legal community to establish a robust and effective cross-border insolvency framework.

Comparing The UK And India's Approaches To Cross-Border Insolvency Reveals Both

Similarities And Differences:

Legal Framework:

Similarity: Both the UK and India have enacted comprehensive insolvency laws—the
Insolvency Act 1986 in the UK and the Insolvency and Bankruptcy Code, 2016 (IBC) in

India—that govern domestic insolvency proceedings.

Difference: While the UK has adopted the UNCITRAL Model Law on Cross-Border

Insolvency and incorporated its principles into its domestic legislation, India has not yet
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formally adopted the Model Law. Instead, India's approach to cross-border insolvency is
primarily based on bilateral agreements and judicial cooperation, with provisions in the IBC

allowing for cooperation with foreign courts.

Recognition of Foreign Proceedings:

Similarity: Both countries recognize the importance of recognizing and respecting foreign

insolvency proceedings to facilitate efficient resolution of cross-border insolvency cases.

Difference: The UK's adoption of the UNCITRAL Model Law provides a standardized
framework for the recognition and enforcement of foreign insolvency judgments and orders,
whereas India's approach relies on ad hoc agreements and cooperation mechanisms, resulting

in less predictability and consistency in the recognition of foreign proceedings.

Cooperation Mechanisms:

Similarity: Both countries have established mechanisms for cooperation and coordination with

foreign jurisdictions in cross-border insolvency cases.

Difference: The UK's adoption of the UNCITRAL Model Law enables streamlined
communication and cooperation with foreign courts, while India's approach may involve more
ad hoc and informal arrangements, potentially leading to delays and inconsistencies in cross-

border insolvency proceedings.

Judicial Practices:

Similarity: Both the UK and India's courts play a crucial role in adjudicating cross-border

insolvency cases and determining the recognition and enforcement of foreign proceedings.

Difference: The UK's courts have extensive experience and expertise in handling cross-border
insolvency cases, often relying on established precedents and legal principles derived from the
UNCITRAL Model Law. In contrast, India's courts may face greater challenges in interpreting
and applying international insolvency norms due to the lack of formal adoption of the Model

Law and limited jurisprudence in this area.
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Impact of Potential Adoption of Model Law:

Adoption in India: India's potential adoption of the UNCITRAL Model Law would bring its
cross-border insolvency framework more in line with international standards, enhancing legal
certainty, predictability, and efficiency in resolving cross-border insolvency cases. It would
provide a standardized framework for the recognition and enforcement of foreign insolvency

proceedings, promoting greater cooperation and coordination with foreign jurisdictions.

Impact on Legal Framework: The adoption of the Model Law in India would likely lead to
amendments to the IBC to incorporate its provisions and principles. This could result in a more
structured and cohesive approach to cross-border insolvency, with clearer guidelines for the
recognition, cooperation, and coordination of foreign proceedings. Additionally, it would
enhance India's credibility as a jurisdiction for international investment and business

transactions by aligning its insolvency framework with global best practices.

In summary, while the UK and India share common objectives in facilitating cross-border
insolvency proceedings, such as recognizing foreign proceedings and promoting cooperation
with foreign jurisdictions, they differ in their approaches and mechanisms for achieving these
objectives. India's potential adoption of the UNCITRAL Model Law would bring significant
changes to its cross-border insolvency framework, potentially aligning it more closely with the

UK's approach and international standards.

The Future Outlook For Cross-Border Insolvency Cooperation Between The UK And

India

Strengthening Legal Frameworks: Both the UK and India have demonstrated a commitment to
enhancing their cross-border insolvency frameworks. The UK's adoption of the UNCITRAL
Model Law provides a solid foundation for cooperation with India, which could consider
formally adopting the Model Law to align its legal framework with international standards.
Strengthening legal frameworks through bilateral agreements or mutual recognition

mechanisms could facilitate smoother cooperation between the two countries.

Bilateral Agreements and Cooperation Mechanisms: Building on existing bilateral relations,
the UK and India can explore opportunities to establish formal agreements and cooperation

mechanisms specifically focused on cross-border insolvency. Such agreements could provide
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clarity on recognition and enforcement of foreign insolvency judgments, promote information
sharing, and facilitate coordination between courts and insolvency practitioners in both

jurisdictions.

Enhanced Judicial Cooperation: Closer collaboration between judicial authorities in the UK
and India is essential for effective cross-border insolvency cooperation. This includes sharing
best practices, exchanging information on legal developments, and coordinating on complex
cross-border insolvency cases. Judicial training programs and workshops could facilitate
greater understanding and cooperation between judges and insolvency professionals in both

countries.

Industry Engagement and Stakeholder Collaboration: The involvement of industry
stakeholders, including creditors, debtors, and professional bodies, is crucial for promoting
cross-border insolvency cooperation. By engaging with stakeholders from diverse sectors, both
countries can address practical challenges and identify opportunities for improving cross-
border insolvency processes. Industry forums, working groups, and public consultations can

serve as platforms for dialogue and collaboration.

Technological Innovation and Digital Solutions: Leveraging technology and digital solutions
can enhance the efficiency and transparency of cross-border insolvency proceedings between
the UK and India. Electronic communication platforms, online databases, and digital case
management systems can facilitate the exchange of information and documents, streamline
administrative processes, and reduce the administrative burden on stakeholders involved in

cross-border insolvency cases.

Global Economic Trends and Developments: The future outlook for cross-border insolvency
cooperation between the UK and India is also influenced by broader global economic trends
and developments. Changes in international trade patterns, investment flows, and geopolitical
dynamics may impact the frequency and complexity of cross-border insolvency cases between
the two countries. Anticipating and adapting to these trends will be essential for maintaining

effective cooperation in the long term.

In summary, the future outlook for cross-border insolvency cooperation between the UK and
India holds significant potential for closer collaboration, enhanced legal frameworks, and

improved processes. By strengthening bilateral relations, establishing formal agreements,
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enhancing judicial cooperation, engaging with industry stakeholders, embracing technological
innovation, and adapting to global economic trends, both countries can foster a more conducive

environment for resolving cross-border insolvency cases effectively and efficiently.
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