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ABSTRACT 

Personal laws have always been an integral part of our country, with multiplicity 

of cultures, religions, customs, beliefs, practices and usages, a conflict between 

these laws and Fundamental Rights comes naturally. The Apex Court has taken a 

variety of stances when it comes to adjudicating on the Personal Laws. The tussle 

between the Fundamental Rights and Personal laws has been there for decades 

now but with the change in time the decisions of the Supreme court portrayed its 

liberal and broad approach to ensure the Rule of Law and supremacy of 

Fundamental Rights. Many of the cases were found to be arbitrary on women, 

either polygamy, triple-talaq or taboos related to menstrual cycles, all these also 

showcase the prejudices and stigmas against the women. Sabarimala case as a 

recent judgement paved the way for Equality among all genders in the country and 

reiterated the Supremacy of Fundamental Rights.      
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Introduction 

Article 13 of the Indian Constitution1 talks about the enforceability of the Fundamental rights. 

In other words, it is this Article which empowers the Judiciary to look into the Constitutionality 

of the laws and statutes. Art. 13 (3) (a) defines the term laws as “any Ordinance, order, by-

laws, rule, regulation, notification, custom or usage having in the territory of India force of 

law.” This definition does not talk about the personal laws.  

India being a territory with plurality of cultures, religions, ethnicities, customs and values it 

comes obvious that there exist multiple personal laws. But the Constitution of the country does 

not mention about it. But it is noteworthy that Article 13 is an inclusive provision, which means 

it includes all the usually accepted statues. 

Landmark Cases 

With various precedent case laws which paved the way for Sabarimala case, a recent judgement 

passed by the Supreme Court where it dealt with the problems arising out of the clash between 

Personal laws and Fundamental Rights in totality. We will look into the transitionary position 

of the Supreme Court in interpreting the Fundamental Rights in relation with the Personal Laws.   

1951’s Narasu Appa Mali2 case held that the personal laws, religious usages, customs and 

beliefs are out of the ambit of Fundamental rights and Constitution makers intentionally left the 

word personal laws out of Art.13 (3) (a). This implied the violation of Rule of Law and 

Supremacy of Lex Loci, it gave unwarranted supremacy to the personal laws by keeping them 

out of Constitutional scrutiny.  

1997’s Ahmedabad women action group3 case where polygamy was challenged, Supreme court 

again took the same stance of not including the Personal Laws into the ambit of Constitutional 

validity and keeping them out of t Judicial Review and its scrutiny. It is noteworthy that the 

Art. 13 (3) (a) is an inclusive provision of the Constitution which means that it includes all the 

laws and statutes that are in force, the reason why the court hesitated in adjudicating on such 

matters is because of the deeply ingrained religiousness in our society and the staunch opinions 

that people hold about their own religion and culture.  

 
1 Bare Act of Indian Constitution, 1950 
2 State of Bombay Versus Narasu Appa Mali Lnind 1951 Bom 112 
3 Ahmedabad Women Action Group (Awag) & Ors. Versus Union of India - Lnind 1997 Sc 1946 (1997) 3 Scc 

5731997 (2) Scale 381air 1997 Sc 3614jt 1997 (3) Sc 171[1997] 2 Scr 389lnind 1997 Sc 1946 
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This hesitation of the court partially broke in the case of Shayara Bano v. UOI4 , in this case 

three primary issues of the Muslim law were in question- the polygamy, triple talaq and Nikah 

Halala. But the court only dealt with the issue of triple talaq, especially talaq-e-biddat which 

means the husband is entitled to divorce his wife one pronouncing the word talaq in one go. 

The court held this practice to be arbitrary because the husband got the right to unilateral end 

the marriage, which involves to person, violative of Art. 14 and undermined the status of 

women. This case is a landmark case in the history of Personal Laws because for the first time 

the court dealt with the Personal Laws in relation with the Fundamental rights.  

 

In 1954 Shirur Mutt case the 7-judge bench came out with the essential practices test which 

required the court to be a theological expert and dig into the intricacies of the religion and the 

personal law in question to find out whether the practice falls into category of essential practice 

and enjoys the protection of Art. 25 and 26 but those practices which fall into the category of 

non-essential practices and consequently does not enjoy protection under the said articles.  

This essential-practices test has been used in various other cases to distinguish important 

religious practices from those unimportant practices which are mere embellishment and 

adornment and moreover curtail the rights of others.  

It is in Sabarimala case5 that the Apex court, in totality, dealt with the issues arising out the 

Personal Laws. The law in question was the Rule 3(b) of “Kerala Hindu Places of Public 

Worship (Authorization of Entry) Rules, 1965”- a state legislation, which legalized the 

exclusion of women between age of 10-50 years. The particular provision of the state legislation 

was challenged in the Kerala High Court but got rejected. Subsequently a PIL got filed in the 

Supreme Court. It is in the light of Art.14 the Supreme Court rules the decision in favour of the 

women.  

The temple authorities claimed that the deity of Lord Ayyappa is celibate in nature, 

“NAISHTIK BRAHMACHARI”, and thus to avoid Lord’s distraction and to prevent him 

laying his eyes on a fertile girl or woman, the entry is restricted. In 1992’s S. Mahendran’s case 

this legal battle of discriminatory exclusion of women came up where the Supreme Court 

upheld the exclusion as it was in accordance with the customs.  

 
4 Shayara Bano Versus Union of India and Others Lnind 2017 Sc 415 
5 Indian Young Lawyers Association and Others Versus State Of Kerala And Others [2018] 7 Mlj 889 
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The second reason which the authorities claim to be the real reason to exclude women was that 

the way to temple is very arduous and laborious which even the Kerala Hight Court upheld. 

To this the SC had one single answer that it is upon the woman to decide whether she will be 

able to do it or not. We people are no one to decide whether it is for her or not. The court did 

not involve in such paternalistic arguments and gave its interpretations in terms of 

‘EQUALITY’. 

It is in this context, in Sabarimala case, the Supreme Court adjudicated in favor of the 

petitioners, the practice was held violative of Article 14, Right to Equality, Article 15 (1), 

Prohibition of discrimination on grounds of sex and most importantly Article 17, Abolition of 

untouchability, untouchability is not defined in the Constitution but vernacularly we understand 

it as an activity which discriminates and devalues a person based on occupation and caste. 

Discriminating against women based on their physical and hormonal changes is not acceptable. 

Conclusion 

It is important to note that Art.25 and 26 are given the status of Fundamental rights which 

means that at any cost these rights cannot be curtailed but this does not mean that they are 

absolute, these rights do not work in isolation as absolute rights but cohabit with reasonable 

restrictions which mean that they can be curtailed when other rights of other people are getting 

violated.  

Such practices of treating women with prejudices and stigmas is deeply ingrained our society. 

During the menstrual cycle women are forced to sleep out of the house, they are forced to eat 

in separate utensils because they are considered to be impure, not just during menstrual cycle 

but such arbitrary practices of polygamy and Nikah Halala and triple-talaq give the right to a 

man to treat women as objects. Earlier such customs, practices and beliefs were legitimized by 

the decisions of the Judiciary but a change in the judicial thinking ensures a change in the 

thought process. In a country like India where practices, customs, beliefs are given much 

importance it is difficult for the people to quickly change their superstitions but such initiative 

gives incentive to the people who are ready to change and keen to bring about a change in the 

people. Prejudices against women will led us all nowhere, it is important to understand the 

significance of menstruation and the hygiene problems related to it. This case was not just a 

tussle between the Personal Laws and Fundamental Rights but also a point of contention in 

terms of gender equality and the superstitions people hold against menstrual cycle and the way 

women are treated under the veil of Personal Laws. It is important for us to understand that 
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menstrual cycle is a part of biological process, it is the identity of women and should be 

respected because it ensures the continuation of progeny on planet, we should be sensitive to 

the problems related to menstrual cycle and treating a woman as an object is against the natural 

laws of Justice. Moreover, I believe, Personal Laws are an integral part of a society with a rich 

heritage and culture, they should be procured and protected but at the same time they should 

be interpreted in an inclusive way, in a manner where every gets the equal opportunity to 

embrace the culture. Curtailing someone’s right based on a natural phenomenon is too male 

chauvinistic. The Supreme Court’s decision is applaudable and the stance taken by the Apex 

court will serve as a great precedent for the further cases which deal with Personal Laws. 
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