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Introduction 

In this age of globalization, companies and countries are interconnected in such a way that a 

fraud/scam in one company can have huge repercussions on other companies/countries. Just in 

the last two decades of this century, we have seen how a failure of a single banking company 

(Lehman Brothers) can trigger a global financial crisis and how the fraud committed by the 

directors of a leading software giant (Satyam) led to loss of investor confidence and a massive 

change in corporate governance practices. This has led to emergence of  concept of Independent 

Directors. 

An Independent director is a director who is “independent” of any “interest” in the company 

and is hired to provide an objective “set of eyes” to look into the functioning of the board and 

for the protection of interest of the shareholders particularly minority shareholders. After all, 

company’s shareholders have close and well defined interest in the proper functioning of the 

company. Their interest, unlike other stakeholders, is not indirect in the sense that it’s hard to 

locate and yet they have minute protection except for the company’s internal control procedure. 

Shareholders have invested their money into the company and still they are the last ones to get 

anything in case of liquidation, which in most of the cases is nil, enterprise value of such a 

corporate being negative. Amongst the shareholders, the ones who suffer the most in the 

absence of Independent Directors, are the minority shareholders, as the majority shareholders, 

by virtue of their massive shareholding, are able to exercise control over the management 

anyways. 

In this article, I would be examining the role and issues faced by the Independent Directors in 

maintaining their independence and in safeguarding the interest of the minority shareholders. I 

would look into as to how the latest amendment in SEBI (Listing Obligations and Disclosure 

Requirements) regulation is a positive and a welcome change. 
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History 

The concept of an Independent Director has been lifted from American jurisprudence. The 

concept of a director, who is “independent” of the board and is there just to oversee other 

directors and not for running the business, was developed in US to deal with agency problem 

between the management and their widely dispersed shareholders. In India, majority of the big 

companies are “family-owned” i.e. majority of the shares of a company are owned by few 

interconnected individuals (often relatives).  These are the businesses which were started as 

sole proprietorships, family owned partnerships or HUFs, which eventually turned into 

companies as they grew bigger and needed more funds. Families keep on holding the majority 

of the shares and appoint directors familiar to them or from a known close group. The presence 

of these controlling shareholders create a massive governance issue between the majority 

shareholders and the minority shareholders, as interest of the controlling shareholder might not 

generally align with the interest of the minority shareholders. Legislators in India framed the 

provisions of Independent Directors as they are framed around the world. But due to above 

mentioned conceptual difference, it has rendered the concept inefficient. At the end of the day, 

it can be said that just because cactus can grow in a desert, doesn’t mean it can grow anywhere. 

Role of Independent Directors 

Role of the independent director is much different from the non-independent directors. 

Executive director’s role is making, analysing and monitoring company’s strategies and 

ensuring proper functioning of the day to day business by keeping a check on management’s 

action. But independent directors role is to check the internal controls and oversee the actions 

of the board in order to make sure that their action are in line with shareholder’s interest 

particularly the protection of the interest of minority shareholders.  It is important to understand 

that India doesn’t have companies with widely dispersed shareholders. Even when it is widely 

dispersed, a large portion of shareholding is held by few select individuals and remaining 

“minority” is held by millions of people. So it is in the interest of everyone that interest of 

“minority shareholders” are guarded fiercely. 

It is really important that Independent Directors raise their voice on behalf of the minority 

shareholders as many a times interest of majority shareholder could be in conflict with the 

minority shareholders and if the independent directors perform their duty to the hilt, then this 

creates an equilibrium where the interest of all the interested stakeholders are taken care of in 
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the most judicious manner, be it framing any policy or deciding on any major business 

decisions. As per the legal provisions as they stand at present, this can really help the company 

to grow as Independent directors can bring an objective analysis because of their lack of 

proximity to management of the company. This can make sure that proper balance is 

maintained while taking care of the interests of all stakeholders as these directors have no 

predefined agendas as opposed to whole time controlling directors. It helps in enhancing the 

image of the company in the eyes of outsiders and thereby enhances the value of shares as 

honesty and corporate governance are valued really high while assessing the valuation of a 

corporate. 

No safeguard for Independent Directors themselves 

Role of the Independent directors is fraught with umpteen challenges as it is. They have to 

support the management while at the same time keep a check on them. They are not supposed 

to interfere in the day to day running of the business while at the same time they are expected 

to have basic understanding about the business and interest of the shareholders so as to 

intervene in case of any intended misdeed. They have to safeguard the interests of minority 

which they can only do if they are themselves safe from the law! A recent report suggest that 

there have been multiple cases where the Independent Directors have vacated their offices. In 

fact, as per the report, the number has been steadily increasing  from year to year. From  717 

in 2017 to 767 to 2018; 1,393 is the number of independent director who have left their posts 

in 2019.1 Many people had cited personal reasons for their exits from the company however it 

is not difficult to gauge the real reason as to why they are fleeing from their jobs. Independent 

Directors whose jobs revolve around finding misdeed / trouble/ fraud in the company are 

quitting at the first sight of trouble.  It is not difficult to see why! While they are supposed to 

be “protected” under 149 (12), which says that they “only be liable for the acts of omission or 

commission by a company which had occurred with his knowledge, attributable through Board 

processes, and with his consent or connivance or where he had not acted diligently”, in the real 

world they are not.2 There have been multiple cases in which the courts have taken action 

against the Independent directors such as freezing the personal assets of  independent directors 

 
1 “Resignations by independent directors double in 2019 as risks grow” 
https://economictimes.indiatimes.com/news/company/corporate-trends/resignations-by-independent-directors-
double-in-2019-as-risks-grow/articleshow/72972968.cms 
2“Independent Director : A crown of thorns” https://taxguru.in/company-law/independent-director-crown-
thorns.html#_ftn1 
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of Jaiprakash Associates. Even in the recent PNB Fraud Case ( Nirav Modi), court decided to 

take action against the independent directors. If this so called  “watchdog” doesn’t fulfil his 

duty then it will treated as an offence. In Municipality of Bhiwandi & Nizampur v. Kailas 

Sizing Works, the court held Independent Directors had “reckless behaviour” which the court 

deemed worse than being negligent and said “the consequences of which the law presumes to 

be present in the mind of the negligent person, whether actually it was there or not.”  Recent 

precedents have made it very difficult for Independent Director to escape from any liability. 

They are essentially being held guilty for the misdeeds of executive directors. This hampers 

their ability to perform their job effectively. If the judiciary wants them to perform their job 

efficiently, then instead of punishing them for the acts of executive directors, they should be 

protected and the immunity given by the lawmakers should be respected. They shouldn’t be 

held liable for any operational business loss or any loss due to bad financing decisions of the 

board. 

Independence of Independent director 

In theory, Independent directors never have any interest in company and have no alignment or 

proximity to any set of shareholders. However until the recent amendments in SEBI (Listing 

Obligations and Disclosure Requirements) regulations, the reality was much different. They 

were loyal to the controlling shareholders as they would get and maintain their jobs courtesy 

their relationship with them as the appointment and removal of directors were done in general 

meeting by just a mere simple majority. It made it easy for the controlling shareholder to get 

“his people” on the board. That it is not to say that legislature didn’t have certain protections 

such as section 163 of the Act which gave the option to the company “to appoint directors with 

the principle of proportional representation, whether by the single transferable vote or by a 

system of cumulative voting or otherwise.” This, in theory, was  helpful to the minority 

shareholders to get a representative on the board, however, it required it to be included in 

articles and was rarely implemented in the companies as articles required a special resolution 

to be amended and it was unlikely to executed as majority shareholders would usually oppose 

such addition. This was, therefore, basically reduced to a theoretical section. Independent 

Directors had become nothing but puppets in the hands of majority. This was evident when in 

the dispute between majority shareholder ( Ratan Tata) and minority (Cyrus Mistry) , an 

independent director (N. Wadia) sided with minority, he was sacked by the majority which 

duly illustrated the value of the opinion of an Independent director if it is against the majority 
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or if he upsets majority. This case highlighted the problem faced by the Independent Directors 

and brought this discussion to public discourse. If such things can happen in a TATA group 

company, a group known for the highest levels of corporate governance, one can imagine the 

status of such directors in the lesser corporates. 

Recent Changes 

Legislators have taken various positive steps for ensuring the independence of Independent 

Directors and ensuring for the protection of minority shareholders. After the much talked about 

Tata-Mistry dispute, a dispute which showed the hollowness of provisions for “independence” 

of Independent Directors in India, legislators have taken various steps to ensure that a similar 

thing doesn’t happen and have made some much awaited amendments to the Act to increase / 

ensure the independence of Independent Directors.  Companies Act was amended to require a 

Special Resolution for removal of an Independent Director who was reappointed under Section 

149(10)3. This has made it difficult for a majority shareholder to remove a (reappointed) 

Independent Director working in the interest of minority shareholders. This amendment was 

made partly due to incongruency with Section 149(10) of the Act as the Independent director 

who was reappointed by a special resolution can’t be removed by ordinary resolution. 

However, this was limited in scope and only made Special resolution necessary in case of 

Reappointed Independent Director. In 2021, amendments were made to the SEBI (Listing 

Obligations and Disclosure Requirements) Regulations which revamped the appointment and 

removal process of the Independent Director. SEBI has modified the composition of 

nomination and remuneration committee (NRC) to include two-third independent directors in 

the panel as opposed to the previous requirement of 50%.4 SEBI expanded to the role of NRC 

and made the selection process of the Independent director much more transparent as while 

selecting the individual, they have to define proper description of the role and capabilities 

required of an independent director and such director shall have to only perform the defined 

role and have the prescribed capability. Once approved by the board, the appointment has to 

be approved within the next 3 months or AGM whichever is earlier. One of the significant 

changes is that it necessitates the requirement of special resolution for appointment and 

 
3 Section 169 of the Companies Act 2013 was amended in 2018 
4 Regulation 19(1)(c) of Securities and Exchange Board of India (Listing Obligations and Disclosure 
Requirements) (Sixth Amendment) Regulations, 2021 
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removal of independent directors.5 A more stringent requirement for the appointment and 

removal of the same will ensure that Independent Directors are no longer removed or appointed 

at the whims and fancies of the promoters. Other than the above mentioned amendments,  

cooling-off period of one year has been introduced for an independent director transitioning to 

a whole-time director has also been added.6 These amendments will go long a way in protecting 

the independence of Independent Directors 7  

Conclusion  

In the end, I would like to reemphasise on the importance of “true independence” for 

Independent Directors. Independent Directors have to ensure that the balance is not disturbed 

and the decisions are not lop-sided. Recent Amendments should, in theory, help Independent 

Directors in safeguarding the interest of “minority shareholders”. After all, by protecting the 

interest of “minority shareholders”, we are in fact protecting the interests of  “majority of 

stakeholders”. Judiciary should ensure that Independent directors can perform their duties 

effectively by safeguarding them in case a company is committing a fraud so that they can 

work on saving the company and not themselves! 

Way forward 

While these amendments are a welcome change, still there are plenty of good intentioned 

provisions that are rendered meaningless because of the “conservative requirements” of the 

provision. Amendment made in 2021 would certainly impact the appointment process in 

companies in which the promoters hold relatively low stock but Dual Approval and Prior 

Approval would have gone a long way in ensuring the “true independence” of the Directors. 

In fact, SEBI in Consultation Paper of 2021, suggested the use of Dual Approval and Prior 

Approval for appointment or removal of Independent Directors, however it was eventually 

watered down to requiring Special Resolution. Dual Approval would have ensured both the 

minority and majority shareholders have a voice.  It requires the approval of majority of all 

shareholders as well as the majority of minority shareholders, other than the promoter and 

 
5 Regulation 25 of Securities and Exchange Board of India (Listing Obligations and Disclosure Requirements) 
(Sixth Amendment) Regulations, 2021 
6 Regulation 25 of Securities and Exchange Board of India (Listing Obligations and Disclosure Requirements) 
(Sixth Amendment) Regulations, 2021 
7 Securities and Exchange Board of India (Listing Obligations and Disclosure Requirements) (Sixth 
Amendment) Regulations, 2021 
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promoter group, in appointment and removal of Independent directors. Timeframe for approval 

of the Director has been capped to 3 months now, however, prior approval would have ensured 

that no individual takes office without the consent of the shareholders . I understand there needs 

to be balance of rights and connivence and therefore these proposals of Dual Approval and 

Prior Approval were not adopted in India but these measures are not untested and have been 

implemented in other common law countries such as UK to a great effect.8 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
8 Sebi plans ‘dual approval’ for independent directors 
https://economictimes.indiatimes.com/markets/stocks/news/sebi-plans-dual-approval-for-ind-
directors/articleshow/81280779.cms 
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