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ABSTRACT

The convergence of Artificial Intelligence (Al) with trademark law offers
transformative prospects and urgent challenges for India's intellectual
property regime. As Al technologies increasingly support brand
development, trademark searches, detection of infringement, and
enforcement, they are redefining the ways in which trademarks are being
managed and protected in a digital-first economy. Yet, this transformation
also generates significant concerns of consumer confusion, legal liability,
bias in algorithms, privacy, and the scope of conventional legal tools. This
article analyzes the diverse implications of Al for Indian trademark law
through a discussion of its function in creating and registering trademarks,
the complexities it introduces into distinctiveness and deceptive analyses,
and its effect on enforcement systems and resolution processes. It also points
to the legal and ethical concerns of deploying Al, such as transparency, due
process, and surveillance threats. Based on comparative insights and global
trends, the article presents policy suggestions adapted to India's
heterogeneity of languages, cultures, and economies. In conclusion, it
advocates a human-oriented, rights-based framework that strikes a balance
between innovation and inclusivity and legal certainty, one that makes Al an
empowering instrument—rather than a disruptor—of the future of trademark
protection in India.
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1. INTRODUCTION

In the constantly changing world of business and communication, trademarks are crucial
markers of origin, quality, and goodwill. Grounded in traditional doctrines dating back several
centuries, trademark law is intended to safeguard brand identity, avoid consumer confusion,
and promote reasonable competition. Traditionally, the trademark system has been premised
on human intervention at each step—from the conception of a mark to its registration,
recognition, use in commerce, and enforcement through the courts. But the advent of Artificial
Intelligence (AI) is now testing that traditional paradigm, forcing serious re-examination of the

operation of trademark law in the 21st century.

Al technologies are increasingly taking center stage in the development, utilization, and
enforcement of trademarks. From name and logo generating algorithms suggesting names and
logos to Al chatbots capable of replicating brand voices, Al permeates every stage of the
process of business and representation of brands. In a world where machine learning-based
digital marketing strategies and consumer interactions facilitated by virtual assistants are
becoming the norm, the frontiers of trademark usage are being redrawn. Meanwhile, Al is also
being tapped to identify trademark infringement, perform clearance searches, and aid legal

practitioners in enforcing IP rights.!

The Indian economy, spurred by digitalization and a thriving technology industry, is at a turning
point. With the impetus given by the government for a "Digital India," growing startup culture,
and greater awareness of intellectual property rights, the demand for a strong and responsive
trademark framework is greater than ever before. The convergence of trademark law and Al in
India, though, is still in large parts unexplored both in terms of legislation and jurisprudence.
Although the Trade Marks Act, 1999 gives statutory support to the protection of trademarks, it
does not envision situations where trademarks are created or utilized through non-human actors

like AL

This failure of legislative insight raises a number of doctrinal and procedural issues. Can a
brand name or logo created by an Al be the subject of trademark protection? Who owns a

trademark created solely by an Al system? What occurs when Al is employed to intentionally

! Graeme B. Dinwoodie & Mark D. Janis, Trademarks and Unfair Competition: Law and Policy 5 (5th ed.
2018).
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imitate current trademarks with the intent to mislead consumers? How do courts or trademark
authorities construe confusion or deceitfulness when both the infringing and original marks
can be affected by machine learning systems? These are not hypothetical issues; they are urgent

concerns in today's digitized economy.?

In enforcement, Al offers threats as well as opportunities. On the one side, there are those who
would use Al tools to create deceptively identical marks, replicate branded material, or spoof
search engine algorithms to siphon traffic. On the other side, Al can be a useful friend to rights
holders—offering sophisticated surveillance, image recognition, and predictive analytics to
spot possible infringements promptly and effectively. This twofold aspect of Al as a disruptor
and an enabler creates a need to recognize its balanced contribution towards establishing the

future direction of trademark law.3

Across the world, the legal frameworks are now starting to react to such changes. Some
jurisdictions like the United States and the European Union have witnessed discourses on Al-
created content and IP rights. WIPO, also, has begun to discuss the place of Al in intellectual
property systems, though a consistent international standard remains a long way off. India,
however, has not yet fully grappled with these questions, either legislatively or through judicial
interpretation. While courts have ruled on digital infringement and domain name cases, there

is scant jurisprudence that addresses Al-specific situations.

The incorporation of Al also has more profound philosophical and ethical issues surrounding
authorship, creativity, and originality. Trademark law, unlike copyright, does not focus
foremost on creative expression—but it remains deeply dependent upon the ideas of
distinctiveness and human intention. With Al increasingly able to generate slogans, logos, and
product identifiers that comply with the legal requirements for registration as a trademark, there
is a pressing necessity to reexamine the guiding principles that provide the basis of trademark

protection.*

In addition, the Indian Trademark Registry and attorneys need to prepare for a future in which

Al software becomes standard in trademark prosecution and litigation. Already, Al-based

2 WIPO, WIPO Technology Trends 2019: Artificial Intelligence,
https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1055.pdf.

3 Ministry of Electronics & Information Technology, Digital India Programme, https://www.digitalindia.gov.in/.
4 Niharika Adityan, Artificial Intelligence and Intellectual Property in India: Legal Challenges and Future
Prospects, 11 NUJS L. Rev. 56 (2020).
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platforms are utilized for trademark search, portfolio management, and case prediction. Yet, in
the absence of adequate regulatory oversight, such automation could lead to accuracy, bias, and
due process concerns. For example, if an Al system identifies an infringement or suggests a
refusal of registration, what is the applicant's recourse? Who is responsible for mistakes in

automated legal reasoning?’

In this regard, the purpose of this article is threefold. First, it aims to analyze how Al is
transforming the notion and application of trademarks in India. Second, it examines the legal
and practical issues that stem from this evolution—spanning from gaps in doctrine to
enforcement issues. Third, it delves into the possibilities offered by Al for refining the
trademark system, specifically with regard to efficiency, volume, and innovation. Throughout
the process, the article will have dialogue with comparative perspectives from other
jurisdictions, Indian practice case studies, and the most recent scholarly and policy updates in

the realm of IP and AIL.°

Ultimately, the aim is not to make Al an exception to the legal system but as a revolutionary
force that must be regulated and guided with care and ethics. As India hopes to become a global
leader in technology and intellectual property, it cannot afford to fall behind in managing the
legal effects of Al. Rather, it needs to actively update its trademark system to keep it agile,

inclusive, and ready for the future.

The subsequent parts of this article will go further in examining the multiple facets of this
emerging concern. To begin, we shall investigate the changing landscape of trademarks in an
artificial intelligence-based commercial economy. Next, we will examine the particular legal
issues raised by Al in relation to Indian trademark law, followed by consideration of how Al
might be used as a mechanism to enhance enforcement and compliance. Lastly, we shall
suggest policy implications and end by offering some musings on the future ahead of Indian

trademark jurisprudence in the era of artificial intelligence.’
2. Al and the Shifting Nature of Trademarks

The incorporation of Artificial Intelligence within the commercial and creative industries is

S WIPO, WIPO Conversation on Intellectual Property and Artificial Intelligence, https://www.wipo.int/about-
ip/en/artificial intelligence/.

® Dan L. Burk, 4lgorithmic Fair Use, 86 U. Chi. L. Rev. 283 (2019).

" Ryan Abbott, The Reasonable Robot: Artificial Intelligence and the Law 101-103 (2020).
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reshaping what is essentially considered to be a "trademark." Historically, a trademark can be
legally defined as any symbol that may differentiate the products or services of one company
from another, and it must carry distinctive character either naturally or with secondary acquired
meaning. But with Al tools now engaged in brand creation, product naming, visual identity
creation, and consumer interaction, the origin, character, and perception of trademarks are

increasingly fluid.®

Tools driven by Al can create brand names, logos, slogans, and even sounds from large datasets
and machine learning algorithms. Such Al-created items can satisfy the legal requirements of
distinctiveness and non-functionality necessary for registration, but their authorship is unclear.
For instance, may a firm assert proprietary rights to a brand name created independently by an
Al without human creative intervention? This issue becomes more contentious when one uses

open-source Al models that raise questions of originality, ownership, and attribution.’

The Trade Marks Act, 1999 in India does not specifically mandate human authorship to create
trademarks. In contrast to the law of copyrights, where protection depends heavily on
authorship, trademark law is less rigid in that it deals mainly with use in commerce and
consumer association. This theoretically puts the door wide open for the protection of
trademarks generated by Al under Indian law. Yet the question remains on whether trademarks
authored by or involving Al without intervention by humans would be registrable or enforced

in courts.'?

Also, Al is transforming the way consumers perceive trademarks. Voice assistants such as
Alexa and Siri, customized search rankings, and Al-based recommendation systems are
becoming the primary modes of consumer engagement with brands. This transformation from
visual to sound and predictive brand recognition necessitates a rethink in the assessment of
distinctiveness and confusion. For example, should courts measure confusion from the view of
a technologically sophisticated consumer employing Al filtering or a typical consumer who

views goods on shelves?

Moreover, Al’s impact is not limited to trademark creation and perception—it also extends to

8 WIPO, WIPO Technology Trends 2019: Artificial Intelligence, at 45-47,
https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1055.pdf.

° The Trade Marks Act, No. 47 of 1999, India Code (1999), § 2(1)(zb).

10 Lee Burgunder, Marketing and the Rise of AI-Powered Trademarks, 57 Am. Bus. L.J. 123, 130-32 (2020).
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the marketplace itself. Virtual influencers, Al-driven customer service bots, and deepfake
technologies can impersonate brands or mislead consumers, creating a new category of digital
trademark infringement. In such cases, determining liability and intent becomes complex,
particularly when the infringement is a result of autonomous Al behavior or third-party

manipulation of open Al systems.!!

These advances make it essential to reexamine established legal principles such as "consumer
confusion," "likelihood of deception," and "distinctiveness" in the context of the impact of Al
They also require a review of standards of evidence and administrative processes at the
Trademark Registry, where existing procedures might be inadequate to deal with applications

that involve Al-generated marks or digital branding concepts.!?

Finally, the character of trademarks is evolving in the era of Al—static symbols of origin of
trade to dynamic, data-based identifiers being constructed and consumed by machines as well
as humans. Although Indian law has a reasonably flexible framework, it is unprepared and
unclear to face this new reality. In order to stay abreast of innovation, judicial leadership and
legal reform are necessary in maintaining that the law still safeguards consumers and brand

owners alike in a world mediated by AIL"3
3. Legal and Doctrinal Challenges Posed by Al in Indian Trademark Law

The intersection of Artificial Intelligence and Indian trademark law presents significant legal
and doctrinal challenges that remain largely unaddressed by existing statutes or judicial
interpretation. While Al technologies are increasingly integrated into the creation, deployment,
and infringement of trademarks, Indian law has not yet evolved to tackle the complexities

introduced by these developments.!'4
Lack of Recognition for Non-Human Creators

One of the most urgent challenges is the non-recognition by trademark law of non-human

creators. The Indian Trade Marks Act, 1999 presumes that trademarks are devised, used, and

! Rebecca Giblin & Kimberlee Weatherall, The Consumer in the Age of AI: Manipulation and Exploitation, 43
UNSW L.J. 1451, 1467-70 (2020).

12 Dinwoodie & Janis, Trademarks and Unfair Competition: Law and Policy, supra note 1, at 98-101.

13 Niharika Adityan, Artificial Intelligence and Intellectual Property in India: Legal Challenges and Future
Prospects, 11 NUJS L. Rev. 56, 72 (2020).

14 The Trade Marks Act, No. 47 of 1999, India Code (1999).
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owned by natural or legal persons.! Yet, in the contemporary context, artificial intelligence-
driven systems are independently creating brand names, logos, slogans, and even stylized
characters from training data, natural language inputs, or algorithmic requests. This raises the

fundamental question: who owns a trademark created entirely by an Al system?

If the Al is merely a tool at the hands of a human, its output can be considered as the work of
the user. But what if Al operates independently, taking creative decisions that are not directly
controlled by a human? Can such trademarks be claimed by the developer of the Al, the user,

or the organization using the AI? The law is quiet on these issues, leaving a doctrinal vacuum. !>
Challenges in Establishing Trademark Use and Ownership

Trademark protection in India is based largely on the principles of use and distinctiveness. To
register or enforce a trademark, the applicant is required to demonstrate either actual use in
commerce or intent to use. But when an Al system engages with consumers—via chatbots,
voice assistants, or recommendation engines—it is challenging to determine whether there has

been true "use" according to legal standards.!®

Additionally, the uncertainty regarding authorship and intention creates practical challenges in
registration. For instance, can an applicant honestly claim proprietorship of a mark if the mark
was created by an autonomous Al tool without any human creative contribution? The
uncertainty in the law leaves scope for future litigation and inconsistent decisions from the

Indian Trademark Registry.
Doctrinal Strain on the Test of Consumer Confusion

One of the fundamental tenets of trademark law is the probability of confusion among
consumers. Courts have, in the past, determined if a mark is misleadingly similar to another
using visual, soundalike, and conceptual similarity from the standpoint of an average
consumer.® But where trademarks are created or replicated through Al systems, the classic test

for consumer confusion becomes more challenging to use.!’

15 Ryan Abbott, The Reasonable Robot: Artificial Intelligence and the Law 110-12 (2020).

16 Arpan Banerjee, Al and Legal Liability in India: Time for Doctrinal Innovation, 13 Indian J.L. & Tech. 75,
82-83 (2021).

17 Niharika Adityan, Artificial Intelligence and Intellectual Property in India: Legal Challenges and Future
Prospects, 11 NUJS L. Rev. 56, 72-74 (2020).
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Algorithms can replicate aspects of established brands in extremely subtle manners that human
evaluators might miss—but users engaging with Al-driven interfaces could still be deceived.
Likewise, when Al is employed to reproduce the "style" or "tone" of a brand but not the name

or logo, existing legal tests might not adequately detect and correct infringement.
Lack of Judicial Precedent

Indian courts have ruled on trademark disputes involving cybersquatting, domain names, and
social media, but none on Al-generated trademarks or infringement via AL.” Because of the
lack of precedent, lawyers and firms cannot anticipate court rulings or develop compliant
practice. Courts in the U.S. and EU, on the other hand, have already started interrogating the
legal dynamics of Al in intellectual property, paving the way for more sophisticated legal

debate.

This absence of jurisprudence also implies that legal definitions—Ilike "deceptively similar,"
"honest concurrent use," or "bad faith adoption"—have not been construed in an Al context.
Consequently, trademark law in India is still inflexible and archaic in its approach to changing

technological situations.!8
Challenges in Enforcement and Liability

Al adds additional layers of complexity in enforcement. When a company's Al chatbot violates
another's trademark—i.e., employs a misleadingly similar name within a conversation or
copies another brand's tone—can the company be held accountable? What if the chatbot runs

on third-party APIs or open-source models that inadvertently bring about such infringement?

Likewise, if infringing marks are produced in large quantities by generative Al software and
spread rapidly through digital media, enforcement becomes logistically unmanageable. The
Indian legal system, already hampered by delays, might not be able to handle such high-

volume, fast-moving cases without technological assistance and regulatory certainty.'
4. Al as a Trademark Enforcement Tool in India

Artificial Intelligence (Al) deployment to trademark enforcement in India is not merely a

18 Cadila Health Care Ltd. v. Cadila Pharm. Ltd., (2001) 5 SCC 73.
19 Dinwoodie & Janis, Trademarks and Unfair Competition: Law and Policy 97-100 (5th ed. 2018).
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strategic reorientation of intellectual property (IP) defense, but a reorientation of the legal
response to increasing complexity in electronic commerce that is required. As brand identities
shift to the internet, they become increasingly susceptible to infringement, counterfeiting, and
abuse. Traditional enforcement procedures—while still necessary—are not always adequate
enough to address these problems in real time. Al promises efficiency, precision, and scalability
to address such problems. Indian regulatory and legal frameworks, however, must keep up with

such technologies if their full potential is to be unleashed.
A. Transforming Trademark Monitoring

One of the most notable applications of Al in trademark protection is in live monitoring.
Trademark owners can outsource Al-powered software to monitor online platforms for
unauthorized copying or usage of their marks. The software relies on machine learning, natural
language processing (NLP), and computer vision to search through vast amounts of data on
social media, e-commerce websites, mobile applications, and even blockchain-based

platforms.?°

For example, a brand like "Tata" might employ Al to continuously scan for visual or phonetic
approximations like "Tatta" or "Tadaa" applied deceitfully in product descriptions, ads, or
URLs. These software programs are taught to recognize enormous quantities of brand
elements—logos, colors, fonts, and slogans—to recognize variations that would not be noticed
by the human eye.?! In multilingual nations like India, Al's ability to recognize regional
languages and dialects is an especially valuable resource in detecting infringing uses that fall

through traditional filters.
B. Al in Evidence Collection and Court Hearings

Al technologies also assist in the creation of strong legal evidence, an area where traditional
practices can be time-consuming and error-prone. Software can track infringing usage

automatically with dates, source links, screenshots, and data trails, thereby creating an audit

2WIPO, WIPO Technology Trends 2019: Artificial Intelligence, at 48-51,
https://www.wipo.int/publications/en/details.jsp?id=4386.

2! Niharika Adityan, Artificial Intelligence and Intellectual Property in India: Legal Challenges and Future
Prospects, 11 NUJS L. Rev. 56, 75 (2020).
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trail that can be used to verify and authenticate during court proceedings.?? This is significant

in India's congested court system, where delay can drain the value of a legal remedy.

Moreover, Al platforms offer predictive analytics that enable the assessment of the viability of
potential litigation. By analyzing past judicial decisions on trademark disputes, they can predict
outcomes based on the strength of the mark, degree of similarity, market reputation, and
judicial predisposition.?® These tools enable rightsholders to decide whether to litigate, settle,

or seek alternative resolution based on informed decisions.
C. Integration with Customs and Law Enforcement

Another potential use of emerging application involves integrating Al within customs and
border control systems. Counterfeiting products, mainly in product segments such as
medicines, electronics, and clothing, tends to permeate Indian borders or be transported
through online marketplaces. Customs officers can utilize Al by detecting barcodes, labels, and
packaging at importing points, and cross-checking them against entered trademarks and

confirmed infringement patterns.*

A number of states have already started piloting the use of Al in border checks; India can take
a similar approach by linking trademark databases with customs networks. Integrated in this
manner, authorities can automatically mark suspected consignments for examination so that

enforcement is strengthened without over-extending staff.
D. Enhancing Regulatory and Judicial Efficiency

The Indian Trademark Registry also stands to benefit immensely from the deployment of Al
With the backlog of applications, oppositions, and cancellation proceedings continuing to
accumulate, AI would help sort cases according to urgency, likelihood of conflict, and
procedural necessity. Al systems, for instance, can identify conflicting marks at the stage of

initial examination, and thereby improve the Registry's adherence to Section 11 of the Trade

22 Tania Kapoor, Al for IP Enforcement: Opportunities and Challenges in India, 6 J. Tech. L. & Pol’y 119, 125
26 (2021).

ZWorld Economic Forum, Al and the Future of Professional Services, at 32-34 (2020),
https://www.weforum.org.

24 OECD & EUIPO, Trends in Trade in Counterfeit and Pirated Goods 2021, at 83-85.
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Marks Act, 1999, against registration of identical or similar marks.?

Similarly, courts and tribunals can also use Al for case preparation and legal research.
Applications like LexisNexis and SCC Online already possess rudimentary Al features for
lawyers. Scaling these features to judicial benches can assist in faster disposal of cases,

particularly in pattern-based or repetitive cases of infringement.
E. Digital Takedown Mechanisms and Platform Compliance

An emerging trend is the use by businesses of Al tools to file automated takedown notices on
online platforms. As soon as an infringement is identified, an Al system can prepare and file a
notice automatically under applicable provisions like the Information Technology
(Intermediary Guidelines and Digital Media Ethics Code) Rules, 2021.2° It gets easier to
enforce, particularly on platforms like Amazon, Flipkart, Instagram, and YouTube, where

infringements have a strong likelihood of going viral within seconds.

But this also raises due process and over-enforcement issues in the process. There is a risk that
legitimate uses like parody, comparative advertising, or fair use will get caught up in
algorithmic takedowns if context is ignored by the algorithm.?” Human judgment and appeals

processes must be built in to balance rights enforcement against freedom of expression.
F. Challenges and Ethical Issues

While having immense potential, Al-driven trademark enforcement is not without limitations
either. To begin with, there is the risk of algorithmic bias. AI computers trained mainly on
English-speaking or Western language and data bases might not perform at their optimum on
Indian linguistic and cultural contexts and produce false positives or negatives.?®This can lead
to patchy enforcement, especially against regional script-using infringers, local terms, or

hybrid blends (e.g., Hinglish).

25 The Trade Marks Act, No. 47 of 1999, § 11, India Code (1999).

26Information Technology (Intermediary Guidelines and Digital Media Ethics Code) Rules, 2021, Gazette of
India, Extraordinary, Part II, Sec. 3(i).

27 Rebecca Giblin & Kimberlee Weatherall, The Consumer in the Age of Al: Manipulation and Exploitation, 43
UNSW L.J. 1451, 1467-70 (2020).

28 Arpan Banerjee, Al and Legal Liability in India: Time for Doctrinal Innovation, 13 Indian J.L. & Tech. 75,
90-92 (2021).
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Second, there is no legal certainty on the admissibility of Al-generated evidence in Indian
courts. Although electronic records are admissible under the Indian Evidence Act, 1872,
authenticity, tampering, and chain of custody may become issues in completely automated

enforcement systems.?’

Third, privacy and data protection concerns cannot be ignored. Al enforcement tools are sure
to involve scraping and processing of massive user data, some of which may be personally
identifiable. Without a comprehensive data protection regime—India's Digital Personal Data
Protection Act, 2023 is still in the implementation phase—there's a likelihood of misuse of

rights in the name of brand protection.
G. Policy Implications and Road Ahead

For India to be able to reap the full benefits of Al in trademark enforcement, a multi-faceted

approach is required:

Regulatory Guidelines: The Controller General of Patents, Designs & Trade Marks
(CGPDTM) has to provide clear guidelines on using Al for trademark surveillance,

examination, and enforcement.

Capacity Building: Training on Al tools and techniques for IP professionals, judges, and
customs officials would bridge the knowledge gap. Technology Partnerships: Public-private
partnerships with Indian technology start-ups can facilitate the development of Al solutions
tailored to the local market and linguistic landscape. Data Transparency and Ethics: The use of
Al by law enforcement needs to go hand in hand with transparency, audibility, and adherence
to due process. International Cooperation: India can involve international organizations such
as WIPO to harmonize the best practices in Al in IP enforcement, particularly in cross-border

cases.>”
5. Comparative Perspectives: Global Approaches to AI and Trademark Law

While India grapples with how to incorporate Artificial Intelligence (Al) into its trademark

regime, a comparative analysis of international models has a lot to learn. A number of

29 The Indian Evidence Act, No. 1 of 1872, §§ 65A—65B.
30The Digital Personal Data Protection Act, No. 22 of 2023, India Code (2023).
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jurisdictions, such as the United States, the European Union, and China, have begun to examine
the intersection of Al and trademark law, both in terms of challenges such as consumer
confusion and algorithmic abuse, as well as opportunities such as automated enforcement,
search, and rights management. Examining these models not only provides insight into
international trends but also helps Indian policymakers develop harmonized, forward-looking,

and internationally competitive legal frameworks.
A. United States: Strong Doctrinal Evolution and Judicial Engagement

Courts in the United States have already begun to decide trademark cases involving Al-driven
recommendation technologies and voice assistants like Alexa and Siri. The US approach is
squarely rooted in the Lanham Act's emphasis on "likelihood of confusion" as the prime test in

trademark infringement.®!

What distinguishes the U.S. system is its judicial receptivity to adapting legal norms in
response to technology. For instance, courts have increasingly grappled with the impact of Al-
enabling consumer experiences—e.g., producing search results—on source designation
impressions.*2Al is not yet regarded as a "legal actor," but its role in enabling or even inducing
infringement is closely monitored. U.S. law has also witnessed intense controversy regarding
liability in instances where Al-created content imitates protected trademarks, particularly in

fields like NFTs and Al-generated product designs.?’

From the enforcement point of view, the U.S. Patent and Trademark Office (USPTO) has
launched Al-based data projects in searching and classification to improve application

examination and opposition filtering.>*
B. European Union: Systematic Harmonization with Strong Regulatory Controls

The European Union (EU) has a more developed and harmonized IP system, with a vanguard
of institutions like the European Union Intellectual Property Office (EUIPO) driving digital
innovation forward. The EUIPO has provided Al-facilitated tools to support trademark

3! Lanham Act, 15 U.S.C. § 1051 et seq.

32 Deborah Gerhardt & Jon McClanahan, Judging Google, 13 Yale J.L. & Tech. 82, 115-17 (2010).

33Dyan Finguerra-DuCharme, Trademark Infringement and Al: Navigating the Gray Zone, 34 1P Litigator 10,
12—-14 (2022).

34 USPTO, Al Tools in Trademark Examination, https://www.uspto.gov/learning-and-resources/artificial-
intelligence.

Page: 1751



Indian Journal of Law and Legal Research Volume VII Issue IT | ISSN: 2582-8878

similarity assessment and examination.’> These utilize advanced language recognition and

phonetic search algorithms to assist applicants and examiners with complex similarity cases.

In addition, the EU's rule of law is underpinned by strong consumer protection and data privacy
regimes (such as the General Data Protection Regulation, or GDPR), which guide the
appropriate application of Al in enforcement and surveillance. EU courts have started to
consider algorithmic decision-making in advertising and Al's ability to influence consumer

perception—though doctrinal development is jealously incremental.

Significantly, the EU is also at the forefront of regulating Al in general. The EU-drafted
Artificial Intelligence Act (AIA) classifies Al applications in the risk categories, and IP
enforcement methods may fall under "high-risk" categories depending on their scope. This can

help Indian regulators strike a middle ground between responsibility and innovation.>®
C. China: Government-led Integration of AI in Trademark Administration

China is a case of massive and swift adoption of Al in IP enforcement, though in a state-
controlled top-down manner. The Chinese Trademark Office employs Al software to handle an
enormous volume of trademark applications, with automated search and classification systems

being used nationwide.*’

Specifically, China has produced Al-powered platforms to scan online marketplaces such as
Taobao and WeChat for trademark violations and counterfeiting. It has integrated the systems
into its administrative enforcement capacity, facilitating expedited takedown and evidence
gathering. Yet, without transparency about how the systems are used and access to redress
mechanisms by platform users, said to undermine the procedural fairness, is reported to be the

outcome.

China's experience is a lesson in technological scalability and integration for India but a cause

of concern about transparency, civil liberties, and judicial independence—areas where India's

35 BUIPO, Al Initiatives, https://euipo.europa.eu/ohimportal/en/ai-at-euipo.

36 Regulation (EU) 2016/679 (General Data Protection Regulation).

37 Proposal for a Regulation Laying Down Harmonised Rules on Artificial Intelligence (Artificial Intelligence
Act), COM/2021/206 final.
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democratic institutions must stay alert.*3
D. Lessons for India
A comparative analysis points out certain valuable lessons for India:

Integration with Judicial Reasoning (US Model): Indian courts will need to begin adapting
classical consumer confusion and deception tests to account for Al-driven interactions. Judicial

training and academic discourse regarding new technology will be required.

Centralized Al Infrastructure (EU Model): Just like the EUIPO, India's Trademark Registry can
establish centralized Al applications for opposition management and similarity checking—

especially handy given India's multilingual and diverse applicant base.>

Enforcement-Tech Synergy (China Model): India might take a cue from China's big-bang tech
integration of online enforcement but with respect to constitutional rights, due process, and
privacy standards. Public-Private Collaboration: Collaboration between regulators, academia,
and tech companies has been at the forefront of policy innovation in all three jurisdictions.
India must also engage domestic Al startups, law firms, and civil society groups to shape its
AI-IP strategy.*® Global Harmonization: With trademark disputes relating to Al increasingly
becoming cross-border, India must actively participate in such platforms as WIPO and the

WTO to shape global standards and not be a regulatory outlier.
6. Ethical and Legal Implications of Al in Trademark Practice

The use of Artificial Intelligence (Al) in trademark enforcement and law introduces not just
new efficiencies and powers but also serious legal and ethical concerns. The latter involve
especially questions of due process, accountability, prejudice, and legal actors' autonomy. As
India launches Al-facilitated tools for managing trademarks—whether for enforcement,
monitoring, or decision-making—the need is urgent to confront these implications directly to

ensure legal integrity and deliver justice.

38 China National Intellectual Property Administration (CNIPA), A in Trademark Work,
http://english.cnipa.gov.cn.

39 Zeng Jin, Al in Chinese IP Enforcement: A Giant Leap Forward, 2021 China IP Law Rev. 57.

40 Ananth Padmanabhan, Regulating Al in India: A Constitutional Perspective, 15 NUJS L. Rev. 33, 60-63
(2022).
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A. Algorithmic Bias and Discrimination

One of the primary issues with the application of Al in trademark enforcement is algorithmic
bias. Al systems are no more biased than the data they are trained against. If the data that a
machine learning system is trained against disproportionately consists of Western or English-
language marks, for instance, then the system will have a tendency to underperform in
recognizing or protecting Indian vernacular marks.*! This is particularly important in a nation

like India with 22 officially recognized languages and thousands of dialects.

Take a case where an Al system designed to identify similar marks is unable to properly identify
confusion between two Hindi or Tamil words in Latin script because it is not language-
specifically trained. This can result in false negatives, defeating legitimate enforcement for
local businesses. Alternatively, overfitting to specific patterns of language can also provide

false positives, exploiting legitimate users.

To mitigate such risks, Al systems need to be trained on representative, diverse datasets that
encompass regional scripts, colloquialisms, and socio-cultural sensitivities. Furthermore, Al
corporations and trademark offices need to audit regularly to detect and remove bias from these

systems.*?
B. Transparency and Explainability

Al systems are likely to be "black boxes"—their inner workings or decision processes are not
easily understandable to the people who wrote them, much less to users or to judges. That lack
of understanding raises very grave concerns regarding the use of Al to legal issues, especially
when the outcome affects someone's legal rights, for example, denial of a trademark application

or auto-deletion of online content.*?

Indian courts have always placed a high value on the canons of natural justice, one of which is
the right to an order that is reasoned. If an Al system determines that a trademark is

"confusingly similar" and refusal of registration follows, can the applicant suitably contest the

4! Aniruddha Dey, Algorithmic Bias and Trademark Discrimination in India, 5 JIPR 45, 47 (2023).

42 World Economic Forum, AI and the Future of IP Enforcement, at 38—40 (2021), https://www.weforum.org.
43 Frank Pasquale, The Black Box Society: The Secret Algorithms That Control Money and Information
(Harvard Univ. Press 2015).
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order if they do not know the basis on which it was made?

To ensure due process, trademark offices must ensure that decision-making Al systems are
explainable, i.e., their conclusions can be explained in a way that is understandable. The draft
EU Artificial Intelligence Act requires such transparency for high-risk Al systems—a model

for India to emulate.**
C. Responsibility and Liability

Another is the assignment of responsibility for Al-powered or Al-driven action. For instance,
if an Al-based search tool accidentally removes a mark which subsequently turns out to be
infringing on an existing registered trademark, who is responsible—the trademark lawyer who

used the tool, the tool creator, or the trademark registry utilizing the system?

Indian law today does not give us clear-cut answers. Doctrines of vicarious liability or product
liability may be extended in a few instances, but these doctrines are not expressly written to
address harms produced by AL# There is an increasing amount of international literature that
proposes that we establish a new form of "algorithmic accountability," where responsibility

unfolds along the AT supply chain—developers, deployers, and users.*¢

Until law reform, Indian courts might have to turn to medieval concepts such as negligence,

good faith, and fiduciary duty to attribute liability in Al-driven trademark cases.
D. Issues of Surveillance and Privacy

Trademark enforcement through artificial intelligence is likely to be electronic monitoring—
web monitoring, social media monitoring, domain name monitoring, and online marketplace
monitoring. Although detection of infringement is necessary, it could also step into invasive
territory, particularly if the systems scrape or monitor individual data without the user's

consent.*’

4 Proposal for a Regulation Laying Down Harmonised Rules on Artificial Intelligence (Artificial Intelligence
Act), COM/2021/206 final.

45 Shreya Tiwari, Liability for AI Errors in IP Law: India’s Legal Vacuum, 18 Indian J.L. & Tech. 78, 81
(2023).

46 OECD, Principles on Artificial Intelligence, (2019), https://www.oecd.org/going-digital/ai/principles/.

47 Shubhankar Patnaik, Al, Privacy, and Trademark Monitoring in India, 12 NALSAR Tech. L.J. 102, 106-08
(2022).
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This is particularly so where enforcement is against individual persons or small companies
whose online activities might be subject to monitoring without proper safeguards. Overreach
by enforcement bots—i.e., bulk takedowns or cease-and-desist letters—might chill legitimate

expression or commerce, especially where parody, satire, or cultural critique are involved.*8
E. Over-Enforcement and Chilling Effect on Innovation

Al's efficacy can sometimes lead to over-enforcement, especially when it enforces measures
like takedown notices, cease-and-desist letters, or notice of litigation. Al systems may be able
to detect technically infringing uses without being aware of the broader legal context—fair use,

parody, or nominative use—which are allowed under Indian trademark law.*

Therefore, human oversight is essential. Al should assist, not replace, legal reasoning.
Trademark owners and regulators must design hybrid systems where Al flags potential issues,

but decisions are ultimately vetted by human experts.*°
7. Policy Recommendations and the Way Forward for India

With Artificial Intelligence (Al) repeatedly reshaping trademark adjudication, enforcement,
and registration, India stands at the crossroads. Now, the need is for a policy response that is
optimally balanced in harnessing the transformative power of Al without compromising legal
certainty, consumer protection, and constitutional safeguards. This conclusion summarizes key
policy prescriptions and India's overall strategic trajectory towards an Al-driven trademark

regime.
A. Institutional Capacity-Building

A start should be made with developing the technical infrastructure of India's trademark offices,
particularly that of the Office of the Controller General of Patents, Designs and Trade Marks
(CGPDTM). The following should be undertaken forthwith:

e Utilize Al-based tools for searching, classifying, and analyzing trademarks.

48 Digital Personal Data Protection Act, No. 22 of 2023, § 4, India Code (2023).

4 Gautam Bhatia, Offend, Shock or Disturb: Free Speech Under the Indian Constitution, at 122-26 (Oxford
Univ. Press 2016).

50 Trade Marks Act, No. 47 of 1999, § 30, India Code (1999).
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Train test administrators to read and interpret Al responses correctly.

Collaborate with Indian research institutions and Indian Al startups to develop local,

multilingual datasets that reflect the diversity of India.>!

In addition, the Trademark Registry must set up a special Al task force to monitor pilot

projects and assess risks.

B. Legislative and Regulatory Reform

India's Trade Marks Act, 1999 was authored during a pre-Al era and is now to be re-

drafted to encompass new circumstances:

Recognition of Al-generated marks: Indicate whether marks or logos produced by Al

are registrable and who will be considered the "applicant" or owner.

Al in enforcement: Publish guidelines for the proper use of Al software in trademark

enforcement (e.g., online infringement detection).

Due process and rights: Approve the provision that decisions achieved with the

assistance of Al, especially automatic refusals, are to be transparent and appealable.

In addition, the Digital Personal Data Protection Act, 2023 and subsequent
policymaking on Al (e.g., the draft Digital India Bill and Niti Aayog's ethical Al
framework) must be brought in line with trade mark practices to ensure privacy and

legal accountability.>

C. Judicial Sensitization and Interpretation

Indian judiciary's primary responsibility is to balance law and new technology. The

courts must be sensitized to:

Define the "likelihood of confusion" and "distinctiveness" tests in the context of Al-

generated outcomes and consumer behavior shaped by Al interfaces (e.g., voice

SUDPIT, Vision Document on Al for IP, https://dpiit.gov.in.
52 NITI Aayog, Responsible Al: A Strategy for India, (2021), https://niti.gov.in.
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assistants, search algorithms).

e Demand explainability and fairness when Al outputs are used as proof or in interim

injunctions.

e Enact jurisprudence that reconciles IP rights and free speech, innovation, and privacy

in the event of Al-generated comparative advertising or branding.>?

Judicial training workshops, conducted in collaboration with WIPO, law schools, and

technology groups, can assist in preparing judges to hear these complex cases.

D. Public-Private-Academic Partnership

India should adopt a multi-stakeholder strategy that includes:
e Government: Developing ethical Al and IP policies.

e Tech Industry: Offering resources and intelligence for improved enforcement

mechanisms.

e Academia and Civil Society: Serving as watchdogs and opinion leaders, ensuring that

Al adoption is respectful of fundamental rights.

e A National AI-IP Consortium, such as with the National AI Mission, can facilitate

intersectoral research, policymaking, and collaboration.>*
E. Ethical AI Principles for IP Enforcement

Al technologies applied to trademark law have to be controlled by a code of ethical use,

founded upon principles like:
e Non-discrimination and equity

e Human oversight

53 Indian Institute of Judicial Training, Workshop Module on Al and IP Law, (2023), unpublished.
54 National Strategy for Al, NITI Aayog, (2018), https://niti.gov.in/national-strategy-artificial-intelligence.
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e Right to explanation
e Data privacy compliance
e Proportionality in enforcement

These principles must be incorporated into soft law instruments—such as the Department for
Promotion of Industry and Internal Trade (DPIIT) guidelines or the Bar Council of India

guidelines—and then incorporated into law or into judicial precedent.>
8. Conclusion

This meeting of Trademark Law and Artificial Intelligence signals a paradigm change in the
manner intellectual property exists, is maintained, and administered. In India—a nation which
boasts a fast-growing digital economy, linguistic richness, and flourishing entrepreneurial
ecosystem—the union of the two presents us with both shining possibilities and a critical set

of problems.

Al tools can greatly enhance the efficiency and accuracy of trademark processes. From
improving searchability and classification to aiding real-time infringement detection on online
platforms, the potential of Al is transformative. It can support overwhelmed examiners,
empower small businesses with cost-effective brand monitoring, and speed up registration

timelines that have historically suffered from backlogs.
In the Indian context, the issues are especially complexed:

e Multilingual trademarks tend to be mishandled by AI models, which are predominantly

trained on English data.

e MSMEs and small traders, who constitute the backbone of the economy, can be

unaware or may not have access to Al tools.

e Legal and legislative infrastructure continues to be playing catch-up with the rapid

technology changes.

55 Bar Council of India, Ethics and Technology Advisory Report, (2024 draft, on file with author).
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To chart this changing landscape, multi-faceted action is required:

Legislative change, institutional reform, accountable Al design, judicial capacity building, and
increased stakeholder involvement. Ethical Al values—transparency, fairness, and

explainability—need to be integrated in every step of trademark enforcement and adjudication.

International cooperation will also play an important role. India has to actively contribute to

global IP and Al standard-setting, as well as tailor solutions to domestic realities.

Finally, AI must not substitute human intelligence in trademark law—it must complement it.
The future of trademark protection in India is not about selecting between tradition and
technology, but about combining both in a way that is rights-based, inclusive, and future-

oriented.
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