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ABSTRACT 

Comparative advertising is all about a product claiming to be something that 

another product or service isn't. Every brand's marketing strategy nowadays 

is to claim superiority over the competition. In general, comparative 

advertising benefits new or unknown brands. Consumers can make more 

rational and informed purchasing decisions thanks to comparative 

advertising, which increases consumer information and broadens the scope 

of the brand in progress. Although India lacks a specific law for comparative 

advertising like the United States and the United Kingdom, the Delhi High 

Court has issued several decisions in this area. Comparative Advertisement 

is also mentioned in the Monopolies of Restrictive Trade Practices Act of 

1984 and the Trademark Act of 1999. Commercial speech includes 

advertisements. As a result, it is included in the Indian Constitution's Article 

19(1)(a) guarantee of freedom of expression. Comparative advertisements 

are divided into two types: those that directly compare competing products 

and those that compare competing products indirectly. While both forms of 

comparative advertising are permitted in some countries, such as the United 

Kingdom, comparative advertising is prohibited in others. Comparative 

advertising, on the other hand, is legal because a trader does not project or 

say that his competitor's goods are inferior or undesirable while comparing 

the goods. All he can do is exaggerate the benefits of his products, but he 

can't dismiss the benefits of his competitor's products. 
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Introduction  

Trademarks are symbols that are used in commerce to distinguish one product or service from 

another. These marks serve as source identifiers and are heavily promoted to gain market share. 

The use of advertisements is one technique used by trademark owners to popularise their 

trademark. Comparative advertisement, on the other hand, would apply if you used someone 

else's trademark in your advertisement. In the eyes of the law, using another trademark in your 

advertisement is legal, but there are some restrictions. 

It's important to remember that trademark infringement is prohibited. Thus, if an advertisement 

uses a competitor's trademark while comparing his goods to those of his competitor, 

disparaging them in the process, such an act on the part of the advertiser would not only raise 

issues related to product disparagement through comparative advertisement but also issues 

related to trademark infringement.1 

What is Comparative Advertising and How Does It Function?  

To fully comprehend the concept of comparative advertising, it's necessary to first comprehend 

why products are advertised. The primary goal of advertising is to raise consumer awareness 

and educate them about the product. Many advertisements, on the other hand, are more 

concerned with persuading customers that their product or service is the best on the market. 

They compare their products to those of their competitors while doing so to highlight the key 

differences. How an advertisement compares products vary; some may show the name of the 

competitor's product explicitly, while others may just refer to them implicitly. 

These advertisements can be done positively by emphasizing similarities or in a negative way 

by emphasizing differences. However, the primary goal of product comparison is to raise 

consumer awareness and declare that their products are the best to generate profits.2 

What does it mean to infringe on a trademark?  

A trademark is a mark used by a company to differentiate its product or services from those of 

others. It is one of the most common types of intellectual property, and its primary purpose is 

to protect the product's trademark, or mark, which refers to goods and services.  

 
1 Comparative Advertisement and Infringement of Trademark- A perspective for consumers, by sujay_ilnu, 

Legal Services India. 
2 http://ipindia.nic.in/writereaddata/Portal/ev/TM-ACT-1999.html#s2  
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S. 2 (1) (zb) of India's Trade Mark Act, 1999 defines a trademark as "a mark capable of being 

represented graphically and capable of distinguishing one person's goods or services from those 

of others, and may include the shape of goods, packaging, and combination of colors." 

Thus, a trademark is said to be infringed when it is used without the registered proprietor's 

consent or knowledge by someone other than the registered proprietor. The owner of a 

trademark can file a civil suit for trademark infringement in a competent court of law to 

reenforce his or her rights in the mark.  

Section 29(8) of the Trademark Act of 1999, which deals with trademark infringement, states 

that a registered trademark is infringed by any advertisement of that trademark that – (a) takes 

unfair advantage of and is contrary to honest practices in industrial or commercial matters; or 

(b) is detrimental to its distinctive character; or (c) is against the trademark reputation. This 

section should be read in conjunction with Section 30(1) of the Trade Mark Act of 1999, which 

authorizes comparable advertisements;3 

Section 30(1) – Nothing in section 29 shall be construed as preventing the use of a registered 

trademark by any person to identify goods or services as those of the proprietor provided the 

use- 

(a) is following honest practices in industrial or commercial matters, and (b) is not such as to 

take unfair advantage of or be detrimental to the distinctive character or repute of the 

trademark.4 

Thus, it is clear that comparative advertising is permissible, but it can become a case of 

infringement if it is used to deceive or falsify the general public and harm the registered 

trademark owner's interests. It is important to note, however, that the Trade Mark Act provides 

statutory protection not only to the owner of a registered mark but also to well-known 

unregistered marks. This is advantageous for the owner of a well-known mark because it 

provides him with statutory protection, allowing him to file an infringement case rather than 

relying on the common law remedy of passing-off. 

Laws governing Trademark Infringement in comparative advertisements 

The Trade Mark Act of 1999, as previously stated, is one of the statutory protections available 

 
3 http://ipindia.nic.in/writereaddata/Portal/ev/TM-ACT-1999.html#s29  
4 http://ipindia.nic.in/writereaddata/Portal/ev/TM-ACT-1999.html#s30  
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to the registered owner of a mark if his mark is misappropriated in an advertisement. Besides, 

advertising in India is governed by several statutes, including the Indian Constitution, the 

Consumer Protection Act, and the Monopolies and Restrictive Trade Practices Act, 1969, as 

well as the Advertising Standard Council of India (ASCI) codes, which state that comparative 

advertising is permitted if the aspects of the products being compared are clear, factual, and 

substantial, and if the comparison does not give the advertiser an unfair advantage, or if the 

competing product is not unfairly belittled, or if the consumer is unlikely to be misled. 

In the landmark case of Tata Press vs. Mahanagar Telephone Nigam Ltd, the court decided5. 

that advertisements are made not only for profit but also to ensure a free flow of information 

in the market to achieve the greater goal of public awareness. As a result of this decision, 

advertisements are now considered to be "commercial speech" under Article 19(1)(a) of the 

Constitution.6 

In what ways are trademarks infringed upon in comparative advertising? 

Case law can assist in determining whether a trademark has been infringed in a comparative 

advertisement. The plaintiff in Reckitt & Colman f India Ltd. vs. M.P. Ramchandram & Anr7. 

was a manufacturer of a blue whitener sold under the registered brand name 'Robin Blue.' The 

defendant also began producing a blue whitener and began marketing it by comparing and 

disparaging the registered trademark. Because there was no other blue whitener on the market, 

the advertisement was referring to the registered mark. The defendant was found to be 

disparaging the goods and thus liable for infringement, and an injunction was issued by the 

Calcutta High Court. More importantly, the Court established five guiding principles for future 

infringement cases. 

The case of Pepsi Co. Inc. and Ors. v. Hindustan Coca-Cola Ltd. and Anr.8 is another example. 

In this case, Pepsi sued Coca-Cola for using their trademark in an advertisement without 

permission. In the commercial, a child is asked to try two different types of cold drinks and 

then choose which one he prefers. The child points to one of the samples and says he prefers it 

to the other. When both samples are revealed, it is revealed that the kid's favorite sample bottle 

was Thumps-up, while the other had PAPPI written on it, which was deceptively similar to the 

 
5 1995 SCC (5) 139 
6 Comparative Advertisement: A Perspective, 23 February 2017 by Khurana And Khurana, Mondaq 
7 1999 PTC (19) 741  
8 2003 (27) PTC 305 De 
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Pepsi mark. Other Cola-Cola commercials targeted Pepsi's slogans, resulting in Pepsi's 

reputation being harmed. The court found Coca-Cola liable under the Trade Mark and 

Copyright Act for disparaging and depreciating the goodwill of Pepsi's products because the 

registered trademark was infringed by the use of the word PAPPI, which is confusingly similar 

to the trademark Pepsi.9 

The case laws cited above are just a few examples of how a trademark can be infringed in 

advertising that compares two products. The law governing the subject is strict and sufficient 

to protect the owners who can enforce their rights. 

Position in India 

The Indian Merchandise Act, 1889, was the first Trademark legislation in India, with disputes 

or problems relating to trademark infringement or passing off Section 54 of the Specific Relief 

Act of 1887 is being used to settle issues, while the Registration Act of 1908 is being used to 

handle registration issues. This act was repealed in 1940, and the Trademark Act of 1940 was 

enacted in its place. The Trade and Merchandise Marks Act of 1958 repealed the Indian 

Merchandise Act of 1889 and the Trademark Act of 1940 and included section 129 for 

trademark registration. 

Furthermore, in 1999, the Trademark Act was passed, which took effect on September 15, 

2003, and repealed the Trade and Merchandise Marks Act of 1958.  

Until the Trademark Act of 1999, the trademark perspective of comparative advertising was 

unknown. Section 29(8) of the TM Act 1999 specifically states that a registered TM is infringed 

by any advertising of that TM if the advertising takes unfair advantage and is contrary to honest 

practice, if the advertising is harmful to the TM's unique character, or if the advertising is 

detrimental to the TM's reputation. 

The court noted in Reckitt Benckiser v. Hindustan Lever that Sections 29(8) and 30(1) of the 

Trademarks Act 1999 deal with comparative advertising and product disparagement in 

trademarks. 

Remedies available under Indian law  

 
9 A case study approach – an analysis of the infringement of trademark by comparative advertising, by Semila 

Fernandes, ICTMS-2013, Symbiosis Institute of Business Management, Bangalore, Symbiosis International 

University 

https://www.ijllr.com/
https://www.ijllr.com/volume-iii-issue-ii


Indian Journal of Law and Legal Research                                                               Volume III Issue II | ISSN: 2582-8878                

6 
 

There are a variety of remedies available to a proprietor depending on the product or service in 

question. Injunctions are one of the most commonly used and granted remedies by courts. 

Injunctions are a type of statutory remedy that can be temporary or permanent. Temporary 

injunctions are granted for a set period or until the Court issues another order, and they can be 

granted at any stage of the case. When the case is finally decided, a perpetual/permanent 

injunction is usually granted based on the merits of the case. A plaintiff can seek an injunction 

prohibiting the defendants from using the registered mark in the future, as well as damages or 

an accounting of profits. 

Although injunctions were once the most common remedy used by Indian courts, the High 

Courts have recently begun to award both compensatory and punitive damages in trademark 

infringement cases. With the case of Time Incorporated v Lokesh Srivastava10, the trend of 

awarding such punitive damages in the realm of trademarks began. 

Other options may be available depending on the facts and circumstances of the case. There 

are, however, some acts that allow a lawsuit to be filed to stop unlicensed use of a registered 

mark. The Consumer Protection Act of 1986, the Price Competition Act, and the Monopolies 

and Restrictive Trade Practices Act of 1969, among others, can be used to strengthen a 

registered mark's protection. As a result of the foregoing, it is clear that, while the Trademark 

Act of 1999 provides the primary remedy in the event of trademark infringement, it can be 

combined with other statutes to provide greater protection.11 

Conclusion 

To summarise, there is a risk of trademark infringement in comparative advertisements; 

however, because such advertisements are permitted by law, it is always necessary to ensure 

that the advertisement is made within the limitations and that there is no infringement. In India, 

the laws, particularly the Indian Trademark Act, 1999, provide strong protection against 

trademark infringement. As a result, there is no legal protection deficiency in such matters. In 

such cases, Indian courts play a critical role, and important precedents have been established 

to uphold the law and deliver justice. Comparative advertisements alone are not harmful 

because they raise public awareness and promote competition; however, it is the responsibility 

of the advertisers to ensure that the trademark of another proprietor is not infringed upon while 

making such advertisements. 

 
10 2005 (30) PTC 3   (Del). 
11 https://www.ijlsi.com/comparative-advertisement-and-trademark-infringement-a-comparative-analysis/  
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