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TRUTH BEFORE TECHNICALITY: A JUDICIAL DUTY
UNDER SECTION 311 CRPC
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ABSTRACT

In the complex of real world of criminal trials, judges often find themselves
at a crossroads where the evidence laid before them seems incomplete, a
crucial witness has turned hostile, or new facts emerge after the case appears
to have reached its end. In such moments, the role of the judge transforms
from a passive listener to an active seeker of truth. Section 311 of the
Criminal Procedure Code, 1973, equips the court with a powerful tool to
navigate these complexities. It allows the judge, at any stage of the
proceedings, to summon or recall any person whose testimony could be
essential to reaching a just conclusion. This provision is not merely
procedural; it reflects a deeper commitment to fairness, ensuring that no trial
becomes a casualty of technical limitations. This article explores how
Section 311 serves as both a discretionary power and a binding duty,
allowing judges to rise above procedural boundaries and deliver justice
rooted in truth, not just in formality.
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Introduction

Often in a courtroom, trials do not unfold as neatly as legal textbooks suggest. Witnesses forget,
evidence emerges late, and sometimes, what is essential to uncover the truth comes to light
only after the prosecution and defence have made their case. In such situations, the role of the
judge goes beyond passive adjudication. The judge must ensure that the trial does not become

a mere formality, but a genuine pursuit of justice.

It is in these moments that Section 311 of the Criminal Procedure Code', 1973 becomes pivotal.
This provision equips courts with the power to summon or recall any person as a witness at
any stage of the trial, if their evidence appears necessary for a just decision. It reflects a deeper

principle: that justice must not be sacrificed at the altar of procedural rigidity.

This article delves into the dual nature of Section 311 which is its discretionary and mandatory
aspects, while tracing its evolution through judicial interpretations. By examining key
decisions and contextual application, it seeks to understand how this section safeguards the
integrity of criminal trials and upholds the idea that truth must always take precedence over

technicality.
Section 311 of the Criminal Procedure Code, 1973

“Power to summon material witness, or examine person present.—Any Court may, at any stage
of any inquiry, trial or other proceeding under this Code, summon any person as a witness, or
examine any person in attendance, though not summoned as a witness, or recall and re-examine
any person already examined; and the Court shall summon and examine or recall and re-
examine any such person if his evidence appears to it to be essential to the just decision of the

case.”
Meaning and Understanding

The different wording, "may" and "shall," in Section 311 indicates this dual nature and each

with distinct legal implications:

Part I - Discretionary Power of the Court

1 The Code of Criminal Procedure, 1973, s. 311
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“Any Court”: Applies to all courts exercising criminal jurisdiction—from Magistrate courts to

Sessions and High Courts.

“At any stage”: The provision is temporally flexible. It can be invoked before, during, or even
after the conclusion of evidence, and even during arguments, as long as the final judgment is

not pronounced.

“Summon any person as a witness...”: Courts can bring in new witnesses who have not been

listed or cited by prosecution or defence.

“...examine any person in attendance...”: Even if a person is present in court but not called as

a witness, the court may still choose to examine them.

“...recall and re-examine...”: Courts can recall witnesses already examined and question them

again for clarity, contradiction, or newly discovered facts.

This part gives the judge wide discretionary power to intervene when they feel that evidence

or a witness can shed light on the matter even if the parties do not request it.

Part II - Mandatory Judicial Duty

“The Court shall...”: Unlike the first part (which says “may”), this part uses mandatory

language. The court has no discretion here.

“Essential to the just decision...”: If the court believes the testimony is vital to discovering the
truth and rendering a fair verdict, it must summon or recall the witness even if it disrupts the

procedural flow or affects timelines.

This imposes a judicial obligation on the court to actively ensure that the trial achieves its

fundamental goal: justice, not technical closure.

Scope and Purpose

1. Broad Judicial Power:

Section 311 grants wide powers to any criminal court to summon, recall, or re-examine any

witness at any stage of the inquiry, trial, or proceeding.
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2. Flexible Application:

The provision is temporally flexible and can be invoked at any point before the pronouncement

of judgment that even during arguments if the court deems it necessary.
3. Ensuring Justice Over Procedure:

The primary purpose is to ensure substantive justice, even if that requires going beyond

procedural rigidity. It acts as a corrective tool to address gaps, omissions, or new developments.
4. Suo Motu Power of the Court:

The court can exercise this power on its own motion (suo motu) that it is not dependent solely

on applications by parties.
5. Not for Filling Lacunae Maliciously:

Courts have clarified that this power should not be misused to fill gaps in a weak case or for

tactical delays. It must be exercised judiciously, not arbitrarily.
6. Supported by Recent Judicial Authority:

In Anupam Singh v. State of U.P., the Allahabad High Court (2024)? held that Section 311 is a
plenary provision empowering the court to act when essential evidence is required for a just
decision. The court distinguished it from Section 233 CrPC, which provides the accused a right
to produce defence evidence, while Section 311 is a duty of the court to summon material

witnesses whenever justice demands it.
7. Constitutional Backing:

Section 311 supports the constitutional right to a fair trial under Article 21 of the Constitution

of India.

Application of Section 311 of Criminal Procedure Code

2 Anupam Singh v. State of U.P., Allahabad High Court, January 2024,SCC Online Blog
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The application of Section 311 of CrPC arises in situations where the court, at any stage of an
inquiry, trial, or other proceeding, finds that the presence or further examination of a witness
is necessary for arriving at a just and fair decision. This section is frequently invoked when
crucial facts are omitted, a witness turns hostile, contradictions arise in testimony, or when new
evidence comes to light after the formal closure of the evidence stage. It is also applicable
when a witness who was earlier not available becomes traceable or when the court feels that
certain clarifications are essential for understanding the facts clearly. Section 311 can be
applied both on the request of either party for prosecution or for defence or suo motu by the
court, and may even be invoked during appellate proceedings if the court finds that additional

evidence is required to prevent miscarriage of justice.

For example, in trials involving serious charges like murder, sexual offences, or large-scale
financial frauds, where witness credibility or documentary evidence becomes decisive, courts
often rely on Section 311 to fill evidentiary gaps or to seek clarity. However, the application of
this section is not mechanical; the court must apply its mind and be satisfied that recalling or
summoning the witness is not intended for delay, harassment, or strategic advantage, but is
genuinely in pursuit of truth. Hence, Section 311 plays a significant role in maintaining the

balance between procedural fairness and the court’s duty to render a just verdict.

Judicial Interpretation

Over the years, Indian courts have consistently interpreted Section 311 of the Criminal
Procedure Code as a provision rooted in the overarching principle of fairness and the court’s
responsibility to discover the truth. Judicial interpretation has established that this section is
not merely procedural, but a vital tool in the hands of the court to prevent injustice resulting
from incomplete or defective evidence. The courts have clarified that while the first part of the
provision grants discretionary power to summon or recall witnesses, the second part imposes
a binding duty when the evidence is deemed essential for a just decision. This discretion is not
absolute, however, and must be exercised judiciously guided by the objective of securing a fair
trial rather than aiding any party’s tactical advantage. Courts have also emphasized that the
power under Section 311 should not be used to unnecessarily delay proceedings or to repair
weak cases, but to genuinely serve the interests of justice. Thus, judicial interpretation has
firmly placed Section 311 as a safeguard against miscarriage of justice, ensuring that the trial

process remains fair, complete, and constitutionally sound.
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In the case of Mohanlal Shamji Soni v. Union of India(1991)?, the Supreme Court laid down
the foundational principle that a trial court has a duty to exercise its power under Section 311
whenever the evidence of a person appears essential to the just decision of the case. The Court
emphasized that this power is not just discretionary but becomes obligatory when justice so
demands. Further strengthening this view, in Rajendra Prasad v. Narcotic Cell(1999)%, the
Court clarified that even if there had been an earlier omission or carelessness by either party,
the court is not prevented from recalling a witness, as its primary obligation is to arrive at the
truth. It also affirmed that the court can invoke this provision suo motu, without waiting for a

formal request.

In Zahira Habibullah Sheikh v. State of Gujarat(2004)°, popularly known as the Best Bakery
case, the Supreme Court took a firm stand on the misuse of procedure to derail justice. The
Court severely criticised the trial court’s failure to recall hostile witnesses and declared that
Section 311 is a “potent weapon” in the hands of a judge, which must be used decisively to
ensure the fairness of a trial. The case illustrated how judicial inaction under Section 311 can
lead to miscarriage of justice. On the other hand, in Mir Mohd. Omar v. State of West
Bengal(1989)°, the Court introduced a necessary caution: it warned that Section 311 should not
be used as a tool to fill gaps or cure defects in a weak prosecution or defence case. The
objective, it stressed, must always be to assist the court in discovering the truth, not to provide

a second chance to a careless litigant.

More recently, in Natasha Singh v. CBI(2013)’, the Supreme Court allowed the recall of
witnesses even after the evidence stage had concluded, underscoring that if recalling a witness
can help the court reach a just decision, then procedural stages must not be an obstacle.
However, the Court also reiterated that this power must be exercised sparingly, without causing
delay or prejudice to the other side. Echoing these principles, the Allahabad High Court in
Anupam Singh v. State of U.P.(2024)8, held that Section 311 gives the court plenary authority
to call or recall any witness, even at the stage of defence, if their evidence is crucial. The Court

drew a clear distinction between Section 233°, which allows the accused to summon defence

3 Mohanlal Shamji Soni v. Union of India, (1991) 3 SCC 347.

4 Rajendra Prasad v. Narcotic Cell, (1999) 6 SCC 110.

5 Zahira Habibullah Sheikh v. State of Gujarat, (2004) 4 SCC 158.
6 Mir Mohd. Omar v. State of West Bengal, (1989) 4 SCC 436.

7 Natasha Singh v. CBI, (2013) 5 SCC 741.

8 Anupam Singh v. State of U.P., 2024 SCC OnLine All 1185.

9 The Code of Criminal Procedure, 1973, s. 233.
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witnesses, and Section 311, which empowers the court itself to intervene in the interest of
justice. Together, these judgments make it clear that Section 311 is not a procedural privilege,

but a judicial responsibility, to ensure that the truth is fully and fairly brought before the court.

Limitations and Conditions

1. Not a Tool to Fix Weak Cases

Section 311 cannot be used merely to repair or strengthen a weak prosecution or defence case.
The provision is not meant to give parties a second chance to improve what was left incomplete

or poorly presented earlier in the trial.

2. Must Not Be Used for Delays or Tactics

The power under this section must not be exercised to cause unnecessary delay or to prolong
the trial. If a party is using Section 311 as a tool for procedural tactics such as harassing the

opposing side or dragging the case should be denied.

3. Only When Evidence is Essential

The key condition is that the proposed evidence or witness must be essential to a just decision.
It should not be merely relevant or useful, but necessary to clarify facts or avoid miscarriage

of justice.

4. Application Should Be Made in Good Faith

Courts must examine whether the request to recall or summon a witness is genuine and made
in good faith. If the intention behind invoking Section 311 appears dishonest, manipulative, or

unfair, it should not be allowed.

5. Closer to Judgment, Higher the Scrutiny

Although Section 311 can be invoked at any stage before judgment, courts are more cautious
when it is used during the final stages of trial (such as after evidence or during arguments). The

later it is invoked, the stronger the justification must be.

6. Judge’s Satisfaction is Paramount
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The decision to exercise this power lies with the court itself. Even if both parties agree to
summon a witness, the court will allow it only if it is personally satisfied that such action is

required in the interest of justice.

7. Must Not Violate Natural Justice

The use of Section 311 must not unfairly prejudice the rights of either party. For instance, if a
witness is recalled or introduced, the opposing party must have the opportunity to cross-

examine them or respond, to ensure fairness is maintained.

8. Judicious and Cautious Exercise

The provision should be used sparingly and only when absolutely necessary. It is meant to
support the truth-seeking function of the court, not to be used routinely or mechanically in

every case.

Conclusion

Section 311 of the Criminal Procedure Code stands as a legislative acknowledgment that the
courtroom’s ultimate quest is not procedural tidiness but truth and justice. By endowing every
criminal court with both discretionary authority and a mandatory duty to summon, recall, or
re-examine witnesses whenever their testimony is essential, Parliament ensured that rigid

formalism would never eclipse substantive fairness.

The judicial journey traced in this article from Mohanlal Shamji Soni and Zahira Sheikh to
Natasha Singh and Anupam Singh which demonstrates how courts have consistently
interpreted Section 311 as a safeguard against miscarriages of justice. These decisions confirm
that the provision’s first limb empowers judges to intervene proactively, while its second limb

obliges them to do so when justice demands, even in the absence of a party’s request.

Yet that power is not unbounded. Courts have repeatedly cautioned that Section 311 must never
be wielded to repair strategic deficiencies, prolong trials, or prejudice the opposing side. Its
invocation must rest on a careful judicial satisfaction that additional evidence is truly

indispensable to a “just decision of the case.”

Properly applied, Section 311 harmonises two foundational pillars of Indian criminal
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jurisprudence: the right to a fair trial under Article 21 of the Constitution'® and the judicial duty
to discover the truth. It reinforces the principle that procedure is the servant of justice and not
its master ensuring that criminal trials remain dynamic truth-seeking exercises rather than

mechanical rituals.

In sum, Section 311 embodies the court’s dual role as an impartial arbiter and an active guardian
of justice. Its prudent and principled use guarantees that the scales of justice are balanced not
merely by advocacy and evidence as presented, but by the court’s own unwavering

commitment to uncovering the truth in the service of society.

10 The Constitution of India, art. 21.
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