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Facts of the case 

1. Delhi Development Authority (DDA), the defendant, awarded a construction work 

contract to the appellant. The latter had to build 168 Middle Income Group houses and 

56 Lower Income Group houses, as per the contract. The tendered amount for the same 

was Rs.87,66,678. The appellant had to finish it within nine months. However, the work 

came to an end only within thirty-four months and was not fully complete.  

2. The appellant asserted the delay in construction of the houses as a result of the 

defendant's defaults. The appellant made around fifteen claims regarding these defaults. 

The High Court of Delhi then appointed a sole arbitrator to arbitrate upon the matter.  

3. After going through all the claims, the arbitrator came down to the four specific ones 

that were the most relevant. Allowing these four claims and upholding that the resulting 

delay was indeed the respondent’s (defendant) fault, the arbitrator stated that the 

respondent failed to fulfill its obligations, causing a delay in the work. It also led to the 

claimants (appellant) incurring heavy monetary losses to deal with the same.  

4. Subsequently, the defendant appealed to the Delhi High Court. It raised its objections 

to the arbitral award before the Single Judge. However, the learned Single Judge 

dismissed the same and sustained the arbitrator's decision.  

5. The defendant then appealed to the Division Bench of the same Court under section-37 

of the Arbitration and Conciliation Act, 1996, challenging the single judge's judgment. 

The two-judge bench overruled the single judge's decision, nullifying those four claims. 

The judges then came down to another two claims, setting aside the award given by the 

arbitrator.  



Indian Journal of Law and Legal Research                  Volume IV Issue IV | ISSN: 2582-8878    
 

 Page: 2 
 

6. The appellant appealed to the Supreme Court by Special Leave Petition against the 

decision of the Division Bench. 

Issue in the case 

Whether the Division Bench surpassed its jurisdiction in setting aside the arbitral award so 

challenged by the defendant or not.  

Observations of the Court 

The Supreme Court observed that the grounds on which the courts in India can set aside an 

arbitral award find mention in section-34 of the Arbitration and Conciliation Act, 1996. It 

further remarked that to evaluate the merits of any such award, it must conflict with the public 

policy of the country as per section-34(2)(b)(ii)1. In this respect, the Court found it necessary 

to interpret the meaning and headings under public policy. The Court referred to some of its 

judgments in the past cases to do so. In the case of ONGC v. Saw Pipes2, this Court stated that 

the concept of public policy relates to the public good and the public interest. While making an 

addition to the group of heads it had earlier construed in the case of Renusagar Power Co. Ltd. 

v. General Electronic Co.3, the Court laid down that for setting aside an award it must 

contradict:- 

1. The fundamental policy of Indian law  

2. The interest of India  

3. Justice or morality  

4. Additionally, if it is patently illegal  

The Court then went on to describe each of these heads in detail:- 

1. In dealing with the first head, the 'fundamental policy of Indian law', the Court relied 

on its judgment in the ONGC Ltd. v. Western Geco International Ltd4. The Court stated 

that this head includes all the principles essential for administering justice and enforcing 

laws. It further consists of three juristic principles. What these principles are and seek 

 
1The Arbitration and Conciliation Act, 1996 § Section - 34(2)(b)(ii) 
2ONGC v. Saw Pipes, Appeal (civil) 7419 2001 of 518. 
3Renusagar Power Co. Ltd. v. General Electronic Co., 1994 AIR 860, 1994 SCC Supl. (1) 644. 
4ONGC Ltd. v. Western Geco International Ltd., CIVIL APPEAL NO.3415 OF 2007.  
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to impart is that the courts should make reasonable, fair, and objective decisions. In 

short, they should adopt a judicial approach. Courts should also apply the principles of 

natural justice while coming to the rulings. Moreover, there should be no perversity or 

irrationality in the same.  

Other than these, taking no account of orders by superior courts in India would violate 

the fundamental policy of Indian law. The Court also remarked that while considering 

whether an award is against the public policy, courts must give due weightage to the 

arbitrator's decision. It is because, ultimately, the arbitrator is the sole expert on the 

quality and quantity of the evidence he uses to decide on a dispute. 

2. The Court did not elaborate much on the second head, that is, 'the interest of India', 

stating that it merely concerns India being a member of the world community in its 

relations with foreign powers.  

3. With regards to justice or morality, the Court stated that these are two different 

concepts. An award is against justice when it shocks the conscience of the courts. On 

the other hand, the Court observed that many courts in England and India have earlier 

referred to morality as confined to sexual immorality. But with regards to arbitration, 

this head would apply when the agreements are against the mores of the day. But even 

then, intervention based on this head of public policy would take place if something 

shocks the courts' conscience. 

4. The fourth and final head under the public policy is 'patently illegal'. The Court referred 

to its judgement in Champsey Bhara Company v. The Jivraj Balloo Spinning and 

Weaving Company Ltd.5, for describing this head. It stated that only under three 

situations could the courts set aside an arbitral award, wherein the award was affected 

by fraud, corruption, or error of law by the arbitrator.  

The grounds of fraud and corruption find a mention in the explanation to section-

34(2)(b). The error of law also comes under the Act but replaced by the 'patently 

illegality' principle. This principle further consists of three sub-heads. First, a breach of 

the substantive law of India would end an arbitral award. In other words, it is the 

violation of section-28(1)(a)6, which provides that other than international commercial 

 
5Champsey Bhara Company v. The Jivraj Balloo Spinning and Weaving Company Ltd., (1923) 25 BOMLR 588. 
6The Arbitration and Conciliation Act, 1996 § Section - 28(1)(a). 
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arbitration, the arbitral tribunal must decide the submitted dispute by the substantive 

law for the time being in force in India. The Court here remarked that any such illegality 

must go to the root of the matter. The illegality of trivial nature does not constitute 

patently illegality. Second, violating the provisions of the Act itself would be patently 

illegality. Third, violation of section-28(3)7, which provides that an arbitral tribunal 

must decide following the terms of the contract, would also be patently illegality.  

Herein, the Court laid stress on the last sub-head. It stated that if an arbitrator analyses 

any contractual condition on a reasonable basis, it does not lead to mean that the arbitral 

award can be set aside on this ground.  

Decision of the Court  

The Supreme Court held that the Division Bench indeed surpassed its jurisdiction in setting 

aside the arbitral award8. The two-judge bench considered such facts that were baseless and not 

pleaded in the first place, ignoring that an arbitrator is the sole expert on the quality and quantity 

of evidence he uses to arrive at a decision. The arbitrator evaluated all the claims and made a 

reasonable verdict on the dispute. Even if there were any errors of fact, it was different from 

that of law. Hence, there was no ground for the judges to interfere. The Single Judge was correct 

in his judgment of upholding the arbitral award and dismissing the defendant's objections. 

Therefore, the Supreme Court allowed the appeal made by the appellant. It set aside the 

Division Bench's judgement, upholding the one given by the Single Judge. It also sustained the 

arbitral award as a whole. 

Author’s Analysis  

The judgment of the Supreme Court, in this case, is praiseworthy. The Court's efforts at 

providing clarity to the ground of public policy for interfering with an arbitral award make it 

easy for other courts to decide on any such related matter in the future. There is an elaboration 

of all the heads under this ground, eliminating the possibility of floodgates of challenges to 

arbitrators’ decisions. The Court also stated that the error of facts is different from that of the 

law. It is no ground for judicial intervention. Thus, it makes this ruling a crucial one that tends 

to guide the extent of jurisdiction that the courts can exercise over arbitral awards. It reduces 

 
7The Arbitration and Conciliation Act, 1996 § Section - 28(3). 
8Associate Builders v. Delhi Development Authority, CIVIL APPEAL NO.1053 OF 2014 (ARISING OUT OF 
SLP (CIVIL) NO.14767 OF 2012). 
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the chances of unreasonable intervention by courts, also saving them the time they can utilize 

for other essential matters. 

 


