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ABSTRACT 

 

The Police among common folks in Indian society is perceived as a powerful 

institution which generally runs on fear and force but this notion is altogether 

against the foundational principles of institution of police i.e fear in criminals 

and faith in common man. The power given to police is necessary in order to 

curb the menace of crime but as Voltaire said 'with great power comes greater 

responsibility’, this power must be exercised by respecting rule of law and 

human and fundamental rights of people. But the power has negative 

connotations also. In the words of Lord Acton 'power corrupts and absolute 

power corrupts absolutely’ it is imperative to note that today we are 

witnessing rampant violation of human rights and fundamental rights in the 

form of custodial violence and custodial deaths. Custodial violence should 

be interpreted in a wider sense to include dehumanizing torture, humiliation, 

physical violence and death. Recent case of custodial death of father-son duo 

in Tamilnadu shook the conscience of nation and has posed serious question 

about the credibility of law implication and criminal justice administration. 

National Human Rights Commission, Law Commission, Supreme Court has 

time and again recommended the government to make a special law on 

custodial violence. This paper tries to explain the physiology of this serious 

crime against humanity tracing through various judicial precedents and 

guidelines of apex court and tries to present a critical comparison between 

‘is’ and ‘ought to be’ and idealism and reality of police brutalities tracing 

through various legal and constitutional provisions from Indian perspective. 

Keywords: Custodial violence, Custodial deaths, Fundamental Rights, 

Human Rights 
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INTRODUCTION 

I can’t breathe is the reflection of paradox which is created when animality start becoming 

more humane than humanity. But this paradox is not only limited to America, it has offshoots 

in India also. Custodial torture and murder of father-son duo in Tuticorin, Tamilnadu and Ankit 

Gurjar in Tihar jail, Delhi shook the conscience of nation. The question which was asked by 

justice VR Krishna Iyer in 1980 as who will Police the Police ? again came into limelight after 

these incidents. The issue of Police atrocities in India have always been the burning issue both 

inside the legal domain as well as outside. Article 21 of the Constitution of  India which talks 

about right to life specifically include in itself the human dignity as a core value and any cruel 

inhuman or degrading treatment which takes the form of torture is against article 21. Any type 

of a torture cannot be allowed to take place either in the name of investigation, interrogation or 

otherwise for any other reason. In the name of security of state the individual freedom cannot 

be subjected to rampant violations at the hands of authorities because salus populi est suprema 

lex and salus reipublicae suprema lex coexist in harmony. The right to life is the supreme and 

basic, it is the obligation of the state to protect it and it is also upon the state to investigate all 

suspicious death in police custody without any biasness. In human treatment and torture which 

is perpetrated on thousands of people causes stress and post traumatic disorders and 

psychological complications, these things are very delicate to understand but it should be 

interpreted in a humanistic way. If we will tolerate the police atrocities and try to subject human 

rights to the Institution of police it will completely erode the concept of rule of law. Legal 

system in India is facing a very challenging problem in the form of custodial violence Supreme 

Court has time and again criticised system and has given guideline but it is very disturbing to 

know that these incidents keep on happening persistently. police is an institution which is 

expected to instill in minds of criminals a sense of fear and in the minds of common people a 

sense of faith and compassion but things seems to be reversed when common people are 

tortured in police custody. Custodial violence strengthen the hands of criminals shed the faith 

of common folks in legal system. This project analyses the aspect of custodial violence, its 

ways, implications as well a judicial and statutory aspects related to it. 

DATA ANALYSIS OF CUSTODIAL VIOLENCE IN INDIA 
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In the previous Parliamentary session Minister of State for Home Affairs Nityanand Rai while 

answering to the question regarding custodial violence stated that in past three years (2018-

2020) according to the information given by Nation Human Rights Commission 1189 people 

were tortured while they were kept in detention. Addressing the question of custodial deaths 

minister stated that in 2018, 136 people died in police custody, in 2019, 112 people died and 

in 2020, 100 people died in police custody. Sharing the data regarding torture during detention 

in police custody, minister stated that in 2018, 542 people were tortured, in 2019,411 people 

were tortured and in 2020, 236 people were tortured. 1  

Quantitative analysis of custodial crimes in India2  

The 2020 report released by National Crime Record Bureau reflects the degrading stature of 

Rule of law in India. 

Year Death in 

Police 

Custody 

Cases 

Registered 

Police 

personnels 

arrested 

Police 

personnel 

chargesheeted 

Cases 

Registered as 

a % of deaths 

2010 82 42 - 26 51.22 

2011 123 59 - 14 47.97 

2012 129 70 - 10 54.26 

2013 133 71 - 2 53.38 

2014 93 28 - 26 30.11 

2015 97 33 - 28 34.02 

 
1Available at URL: https://scroll.in/latest/1001973/348-people-died-1189-tortured-in-police-custody-in-last-

three-years-centre-tells-lok-sabha accessed on 19/11/2021 
2 Available at URL: https://ncrb.gov.in/sites/default/files/CII2020%20Volume%203.pdf, accessed on 

19/11/2021 
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2016 92 25 - 24 27.17 

2017 100 62 33 27 62 

2018 70 44 23 13 62.86 

2019 85 38 28 16 44.71 

2020 76 45 12 8 59.21 

Total 1080 517 96 194 47.87 

Source: NCRB’s Crime in India Reports 

This table of data regarding custodial deaths shows actual face of Rule of Law in India. If we 

analyse the data of last 11 years from 2010 to 2020 total of 1080 people lost their lives in police 

custody, this is a data which has been reported lots of incidents goes unreported due to various 

reasons like, high pressure on the reportee, death of deserted person, death in remote areas, 

poverty, settlements with the police persons etc. But believing this data is also worrisome. The 

gruesomeness of these heinous crimes increase when we look at the data to cases registered, 

police persons arrested and police persons chargesheeted which is vey low. In 2010, there were 

82 incidents of custodial death and 42 cases were registered which is almost half of deaths and 

there is no available data as to in how many cases guilty police personnels were arrested and 

only 26 police personnel were chargesheeted, the situation become worse when we analyse the 

data to 2013 where 133 people died in police custody and cases registered were only 71 but 

only 2 police personnels were cahrgesheeted. In almost all these 11 years the situation is 

dilapidated. This difference between actual deaths, cases registered, police personnel arrested 

and police personnels arrested is true face of legal system in India. 

When we analyse these reports as to what are the reasons behind death in police custody, major 

reasons were Suicide, Death due  to illness/  Death in  Hospitals  during  treatment, 

Injuries  sustained  prior to  police  custody, 

Injuries  sustained  during the  police  custody due  to physical  assault by  police, 
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While  Escaping  from  Custody, Road  Accidents/  Journey  Connected  with  Investigation 

and some other reasons. 

TORTURE 

“Torture is a wound in the soul so painful that sometimes you can almost touch it, but it is also 

such intangible that there is no way to heal it. Torture is anguish squeezing in your chest, cold 

as ice and heavy as a stone paralyzing as sleep and dark as the abyss. Torture is despair and 

fear and rage and hate. It is a desire to kill and destroy including yourself.” 

                            Adriana P. Bartow 

The  scope of the term torture has been very comprehensively describe in the article 1 of 

Convention Against Torture of United Nations which was signed by India in October 1997 but 

hasn’t been ratified yet. The convention Prove the case against torture perpetrated by the 

officials in a degrading and inhuman way. This convention provides the torture can take place 

only when an extraordinary degree of pain which can be both physical and well as mental 

inflicted upon a person by authorities or public officials . The convention also exhibits that the 

word torture should not be interpreted in the physical sense only (severe beating, electricity 

shocks, sexual harassment and rape, unusual solitary confinement) but it also extends to 

depriving the person of basic human needs like food and water that means it has an angle of 

mental suffering also. Even when threats are given against family or the loved ones it also 

amounts to torture.3 

The term torture has a very wide connotations. While interpreting torture the factors like age 

sex and health of the person must be taken into account.4 Torture is not only limited to Physical 

injury it can also include forcing the person to remain in a particular stressful position for a 

long period of time, forcing that person to hear high amplitude noises, denying them adequate 

food water and sleep.5 The degree of powerful treatment awful treatment is a significant factor 

to judge as to whether torture has taken place or not.6 Unnatural physical force against the 

principles of is against the principles of human rights and human dignity it has been held in 

multiple cases that not only physical force but even a psychological suffering can amount to 

 
3 Available at URL: https://legal.un.org/avl/ha/catcidtp/catcidtp.html accessed on 20/11/2021 
4 Wainwright v. United Kingdom, Application no. 12350/04 (2007) 44 E.H.R.R. 40 
5 Ireland v. United Kingdom, Application No. 5320/71 (1978). 
6 Selmouni v. France, Application No. 25803/94, Judgment of 28 July 1999. 
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torture, this psychological suffering involves humiliation, character assassination and abusing 

family members etc.7 Even the moral suffering has also been regarded as a torture.8 Sometimes 

authorities cause anguish to the family members of the person this has also been regarded as 

torture.9 Corporal punishment has been regarded as violative of all forms of treaties, covenants 

and rules against torture.10 In one of the cases where authorities displayed the victim publicly 

and isolated him in a solitary confinement for 23 hours a day and has allowed him only 10 

minutes of Sunlight per day it was held violative of Human rights and it was regarded as 

torture.11In the casewhere terrorist suspects in Northern Ireland were punished with wall 

standing, high amount of noise, deprived of sleep food and drink, hooding all these activities 

by the authorities as punishment techniques were held to be degrading and violative of human 

rights.12 The term the degrading has also been interpreted as to invoke the feelings of fear, 

anguish and inferiority complex.13 It was held that if a person is on hunger strike and if he is 

denied requisite medical facilities and was tried to force feed it is violative of human rights.14 

Looking at Indian Scenario the word “Torture” has been time and again interpreted in a very 

wider sense. In the case of Arvinder Singh Bagga v. State of U.P15, court has extended the scope 

of torture from physical sense to mental as well as psychological sense which is intended to 

frighten the person and to force him to submit to the demands or the orders given by the 

authortities. In its Tokyo declaration of 1975 the World Medical Association defined torture as 

a planned act to inflict a person with mental as well as physical suffering on the orders of any 

authority or any by oneself.16 

In the case of Mehmood Nayyar Azam v. State of Chhattisgarh,17 the Court referred to In P. 

Ramanatha Aiyar’s Law Lexicon, Second Edition, the term “harass” has been defined, thus: - 

“Harass. “injure” and “injury” are words having numerous and comprehensive popular 

meanings, as well as having a legal import. A line may be drawn between these words and the 

 
7 See Malawi African Association and Others v. Mauritania, African Commission on Human and Peoples’ 

Rights, Comm. Nos. 54/91, 61/91, 98/93, 164/97 à 196/97 and 210/98 (2000). 
8 Cantoral-Benavides v. Peru, (1/A Court H.R. Judgment of August 18, 2000, Ser. C No. 69. (2000) IACHR6. 
9 Quinteros v. Uruguay, Human Rights Committee Communication No. 107/1981, Views of 21 July 1983 
10 Curtis Francis Doebbler v. Sudan, African Commission on Human and Peoples’ Rights, Comm. No. 236/2000 

(2003). 
11 Polay Campos v. Peru 
12 Ireland v. The United Kingdom [1978]2 EHRR 25 
13 Ireland v. The United Kingdom [1978]2 EHRR 25 
14 Nevmerzhitsky v. Ukraine (2005) Application No.54825/00, 5th April 
15 AIR 1995 SC 117 
16 See: Speech by Dr. Justice A S Anand, former Chief Justice of India, in VIIIth International Symposium on 

Torture, (1999) 7 SCC 10 (J). 
17 AIR 2012 SC 2573 
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word “harass” excluding the latter from being comprehended within the word “injure” or 

“injury”. The synonyms of “harass” are: To weary, tire, perplex, distress tease, vex, molest, 

trouble, disturb. They all have relation to mental annoyance, and a troubling of the spirit.” The 

term “harassment” in its connotative expanse includes torment and vexation. The term “torture” 

also engulfs the concept of torment. The word “torture” in its denotative concept includes 

mental and psychological harassment. The accused in custody can be put under tremendous 

psychological pressure by cruel, inhuman and degrading treatment.” 

TYPES OF TORTURES18 

1. DEATHS DURING POLICE ACTION 

Carotid sleeper  

The carotid sleeper is designed to compress the common carotid arteries and produce transient 

cerebral ischemia. Another aspect involved is it results in carotid sinus stimulation which leads 

to bradycardia at times precipitating cardiac arrest. Once the person is weakened complete 

recovery is expected. 

Choke holds  

The exercise is designed to occlude the airway by forearm compression of the front of the neck. 

This is similar to the earlier manoeuvres only that the pressure is directly applied to the airway. 

Fatal consequences of the neck holds can be due to pre-existing natural diseases like underlying 

coronary artery disease, cardiac arrhythmias, atherosclerosis etc., which multiplies the risk. To 

further complicate the matter subjects might be under influence of alcohol, narcotic and 

psychotropic drugs which increases the chances of arrhythmias. Thus it is imperative that such 

deaths have to be transparently investigated not only to determine the cause of death but also 

to instill public confidence in the institution. 

2. TORTURE  

Torture can be simply described as the act to inflict intense physical, psychological, emotional 

pain in order to punish, coerce, or afford sadistic pleasures.  

3. METHODS OF CUSTODIAL TORTURES AND ITS MEDICO-LEGAL ASPECTS 

 
18 Available at URL: https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6474572/ accessed on 20/11/2021 
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Physical Torture  

The severity, extent and appearance of injuries depend on the various factors like the age of 

the person, sex, presence/absence of clothing, built and nourishment, presence of any 

preexisting illness, type of the offending object, the force of impact, number and duration of 

the each session of beatings, time interval between the sessions of beatings and time interval 

between the torture and examination. Some of the torture manoeuvres are mentioned below. 

These by no means are exhaustive but will help us gain understand the concept of torture 

medicine. 

Repeated beatings  

Severe forms of blunt trauma, including beatings on the back and buttocks. It is common 

practice to repeatedly hit on the back of the person with sticks and lathis. On external 

examination there may be presence of abrasions, contusions or lacerations. Often presence of 

fracture can be detected and confirmed only by radiological investigations. 

Beatings on the soles of the feet  

Variously known as bastinado, foot whipping is a process in which soles of the feet are 

repeatedly beaten with lathis/rods. Usually the victim may be immobilized before this act. The 

physical findings vary from case to case and change over time. Immediate signs and symptoms 

includes swelling of the foot associated with severe pain. At times it is associated with the 

extravasation of blood and hematoma leading to discoloration of foot. Fractures of tarsals, 

metatarsals and phalanxes can be present and the same can be documented and confirmed by 

radiological investigations. There will be loss of soft tissues in the heels. Because of the pain, 

walking is impaired. Typically, the torture victim is only able to walk a limited distance after 

which he will be overwhelmed by the excruciating pain which will be relieved by taking rest. 

Prolonged handcuffing, Restraint and shackling 

The true reason for subjecting the detainees to these procedures is to prevent them from 

escaping. But often they have been used as a means of punishment, humiliation, coercion and 

to extort bribe. Nonetheless globally restraint and shackling are used on the detainees. The use 

of leg irons is widespread in Pakistan. The prolonged shackling and restraint use was allegedly 

used by the US military in its Guantanamo Bay detention camp is a detainment and 
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interrogation facility. In China, many euphemisms are given to shackling to morph the 

agonizing nature of the process. 

Positional torture 

Many forms of positional torture are practiced around the world. Characteristically the victim 

is tied in unnatural positions which cause severe discomfort and pain. A small compact cell 

dubbed as ‘the refrigerator’ is used to keep the victim immobile for hours or days. Depending 

on the type of position and the duration, injuries to soft tissues to the body may be produced 

which are difficult to recognize even after radiological examination. 

Suspension for long hours 

Suspension of the victim by a rope tied to the roof ceiling is a common form of torture that can 

result in immense discomfort and pain with little visible external injury. Different types include 

crossed suspension, Butchery suspension, Reverse butchery suspension, Flexed forward 

suspension, Palestinian suspension, parrot perch suspension etc. Depending upon the type and 

duration characteristic Brachial Plexus injuries can lead to paralysis of the arm involving 

segments of upper limbs. While conducting clinical examination of such victims along with 

external examination one has to look for any peripheral neurological deficits. 

Crushing injuries 

At times the victims are made to spread their hands on the floor only to be stamped repeatedly 

by the torturer with heavy leather boots leading to fractures of the carpal, metacarpal and 

phalangeal bones. Another type of crushing which was practiced in Punjab called “Ghotna”. 

The most common method is, with the victim seated or lying on the back and a Ghotna (a 

wooden pole used to pound spices and grains) to be rolled up and down the front of the thighs 

with one or more individuals standing on it. Occasionally, with the victim prone, it is rolled 

over the hips till the calf avoiding the bony areas. The direct effects are extensive bruising and 

inability to walk and even years later there is usually pain on walking far. On examination there 

may be scarring on the bony points with noticeable tenderness on thigh muscles. 

Abnormal stretching 

“Cheera” is the Punjabi word for tearing is the pet name given to for this torture manoeuvre. 

The victim is seated on the floor, often with one torturer supporting him from behind and two 
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others forcefully stretching the legs forcefully causing extensive hematomas in the groin 

region. Sometimes the pelvic girdle is injured and rarely femur is fractured. At times it is 

accompanied by repeated kicking of the external genitalia adding further insult and injury. The 

victims usually develop long term disability and can never walk or stand in normal way. 

Burning and scalding  

Cigarette burns, or burns with other instruments (branding) is also practiced around the world. 

If the cigarette is deliberately stubbed out and held immobile on the skin, the scar is often 

characteristically circular about one 10nstill10er in diameter, with a hyper-pigmented 

periphery and an atrophic, hypo-pigmented “tissue paper” center. Acid burns may leave a trail 

indicating the victim’s posture. Scarring tends to be more elaborate, and in some cases may 

lead to keloid formation. Heated metal objects often leave scars of distinctive shape of the 

offending object can be seen. 

Electric shocks  

Electric shocks have been used commonly by torturers because they cause immense pain but 

seldom leave identifiable physical signs. Usually genitals and breasts are targeted and the 

victim is humiliated and serious bodily injury is threatened. Sometimes an electrode is inserted 

in the anus which may lead to uncontrolled urination and defecation accompanied by terrible 

pain and hopelessness. Sometimes the electrodes can leave small burn injury. After sometime 

it may lead to small hyper-pigmented patch. On external examination this can be inconclusive 

but can have corroborative value. 

Prolonged exposure to hot or cold temperatures 

Sometimes victims are subjected to prolonged exposure to either hot or cold temperatures. In 

hot climatic places like deserts, they may be tied under direct sunlight needless to say without 

food or water causing various effects like exhaustion and heat stroke. In cold places they may 

be exposed to sub-zero temperatures without cloths leading to variety of conditions like 

Chilblains, Frostbite, trench foot and in extreme cases hypothermic shock.  

Trauma to the eyes  

Repeated punches to the face over the orbit can cause serious damage to the orbital complex. 

The spectrum of damage sustained may range from simple contusion around the periorbital 
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region to serious injuries like retinal haemorrhage, dislocation or subluxation of ocular lens, 

detachment of retina etc. Sometimes chili powder or some other irritant may be smeared to the 

eyes. In China sometimes police officials use „tigerbalm‟ a powerful analgesic ointment 

causing serious damage to the eyes. 

Trauma to the ears 

Telefono is a slang that is used to describe hard slapping to the ear(s) usually leading to the 

rupture of the tympanic membrane. Sometime it might lead to serious damage to the middle 

ear’s ossicles or even the inner ear. 

Sexual torture  

It usually begins with forced nudity making the victims helpless enhancing the psychological 

horror of the impending torture. This is usually accompanied by verbal abuse, mock execution 

and threats which will only add to mental anguish. At times it is just a symbolic ritual. There 

may be constant verbal threat of inflicting the victim with HIV and STDs and in case of 

females; the threat of becoming pregnant adds to the anguish. In women, there may be 

mutilation of the breasts and genitalia, and in men there may be hematoma in testicles due to 

repeated squeezing. Sometimes a smooth lathi is lubricated with oil and smeared with chilli 

powder and then inserted into anus causing unimaginable pain and suffering. 

4. PSYCHOLOGICAL TORTURE 

These manoeuvres apart from causing physical pain are intended to inflict greater 

psychological harm to the victim. 

Prolonged sleep deprivation 

Prolonged lack of sleep does have severe psychological consequences. Significant cognitive 

impairments including deficits in memory, reasoning, learning, decision-making may happen. 

The UN Committee against Torture has noted that sleep deprivation for prolonged duration 

constitutes torture. 

Sexual humiliation 

Here victims may be forced to perform humiliating acts like prolonged nudity, human nude 

pyramid, performing sexual exercises with animals, forced sexual encounters between brother 
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and sister often exploiting cultural and religious sensitiveness leading to enormous shame, guilt 

and worthlessness. 

Mock execution 

A mock/sham execution is a trick which is deliberately played by the torturer. Here the victim 

(s) might be blindfolded, transported to remote place, made to dig their grave, followed by 

holding a gun to their head and pulling the trigger, often shooting near but not touching the 

victims. The psychological trauma during the act is very intense as the victim literally counts 

his/her last breath. This will continue in the immediate aftermath and the victim may feel that 

it is a planned rehearsal and there is a real possibility of the execution in the future. 

Near Asphyxiation 

The most common way of inducing asphyxia to near-death is called „submarino‟. Here the 

head is immersed in water for minutes at a time to the point of drowning, then brought out and 

immersed again. Sometimes the victim may be suspended head down and with the help of the 

rope and pulley, the same act is executed. To further cause psychological distress, the water 

bath might be contaminated with sewage and fecal matter. In another method called „dry-

submarino‟ a plastic bag is inserted to the head and tightened in the neck, stopping the air 

supply to the nostrils creating near asphyxiation. Another infamous method called 

“Waterboarding” which has its history that dates back to the middle ages and recently practiced 

by the United States in the aftermath of 9/11. Victims are strapped to a board or made to lie in 

a supine position with their heads lower than the rest of their bodies, their faces covered with 

cloth, and water is poured over their mouths to create the sensation of drowning. 

Sensory Bombardment 

The use of very powerful lights and loud music may lead to mental distress and disorientation. 

Use of animals 

Sometimes victims might be threatened with impending attack by ferocious animals like dogs. 

In some parts of the world, snakes, spiders, scorpions, etc., are used to instill fear in the mind 

of victims. 

Pharmacological torture 
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Here psychotropic and/or other chemicals are used to induce pain and agony. Likewise victim 

is forcibly injected with addictive drugs so much so that he becomes addicted to it only to be 

denied to the drug and forced to go through withdrawal symptoms, unless they comply with 

the demands of the torturer, drug will not be given to them. Strong acids/alkalis are used to 

cause burns. 

CONSTITUTIONAL, JUDICIAL AND LEGAL PERSPECTIVE 

There are various constitutional and statutory provisions in order to curb the menace of 

custodial violence. Article 20(3) contains provision against self incrimination. Right to remain 

silent is an essential part of this provisions so that the accused cannot be incriminated against 

himself.19 Polygraph tests and brain fingerprinting tests has also been denied on the grounds of 

violation of human rights and they are specifically proscribed20 Also the recovery which is 

done under section  section 27 of Indian Evidence Act are specifically barred to to the extent 

of torturing the person and carrying out that recovery.21Supreme Court Supreme Court has time 

and again said that custodial torture and violence is against article 21 of the constitution which 

talks about life and liberty of the person. The requirements which are laid down in article 20 

of the constitution are to be supplemented by article 21.22 In the case of Sunil Batra vs Delhi 

administration23 it was held by Supreme Court that if a person is in prison his fundamental 

rights do not end, they do may get contained to some extent due to incarceration. Article 22(1) 

and 22(2) provides the protection against arrest and detention in certain cases this article 

provides a fundamental right that a person who is arrested must be informed regarding the 

grounds on which he is arrested and he must be given right to consult his legal practitioner of 

choice and every arrested person must be produced by the police within 24 hours of his arrest 

and beyond this period of 24 hours that person cannot be kept in custody except on the authority 

of the magistrate. In the case of Nahar Singh Yadav vs Union of India24 it was hand criminal 

trial which results into depriving person of his life and liberty trial to be conducted without 

being prejudiced for the accused. It has also been held by the  Supreme Court  that punishments 

which are very cruel and torturous are unconstitutional and is against the it was of life and 

 
19 Yogendra Kumar Jaiswal & Ors. v. State of Bihar & Ors., AIR 2016 SC 1474 
20 Smt. Selvi v. State of Karnataka, AIR 2010 SC 1974 
21 State of Bombay v. Kathi Kalu Oghad, AIR 1961 SC 1808 
22 Sampat Prakash v. State of J&K AIR 1969 SC 1153 
23 AIR 1978 SC 1675 
24 AIR 2011 SC 1549 
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liberty.25  

Indian legal system is flooded with the cases of illegal arrests, confessions from people by 

torturing them, violence in police as well as judicial. In the multiple cases Supreme Court of 

India stated that the word custody must be interpreted in a very sense. Custody doesn’t  

necessarily mean that a person has been kept in police barracks or jail but it signifies the aspect 

of being surrendering to the law and therefore physical hold is not necessary, what is necessary 

is that person is under the clutches of authority of wether judicial or police.26 in the case of 

Directorate of Enforcement v. Deepak Mahajan27 Supreme Court has specifically stated in 

every arrest there is custody but it is not necessary that in every custody there is an arrest, but 

custody in every sense and in every case is to be interpreted according to the context of that 

case and depending upon varying facts and circumstances of each case. When the movement 

of a person is either restricted or is being surveillance it can also come out to study. In 1961 

Allahabad High court lambasted the institution of Police by saying that no group in the country 

can match the caliber of police in lawlessness. It is a pond where where every fish stinks except 

few. These strong opinions however were expunged by Hon’ble Supreme Court on appeal by 

the State of Uttar Pradesh  in the case of State of U.P. v. Mohd. Naim .28 In the case of Francis 

Coralie Mullin v. Administrator, U.T. of Delhi29 court specifically stated that any inhuman and 

degrading treatment by authorities and any law supporting such treatment is arbitrary and 

against the ethos of fundamental rights specified in Article 14 and 21 of the constitution. 

Supreme court has said that courts should come out and criticize whenever human rights are 

violated. The society which respects freedom and peace rests on the pillars of human dignity 

and rights.30 In the case of  Indrajeet v. State of Uttar Pradesh31, Supreme court has stated that 

the punishment which is torturous in nature is barbaric and unconstitutional. Besides these 

constitutional and judicial precedents there are also various statutory provisions in Indian 

Evidence Act, Code of Criminal Procedure, Indian Penal Code, Indian Police Act and Armed 

Forces Special Powers Act which are aimed at protection of detainee from any type of torture 

and ill-treatment during legal process.  

 
25 Inderjit v. State of Uttar Pradesh AIR 1979 SC 1867 
26 Niranjan Singh v. Prabhakar Rajaram Kharote, AIR 1980 SC 785, Roshan Beevi v. Joint Secy., Govt. of T.N., 

1984 (15) ELT 289 (Mad.). Harbans Singh v. State, AIR 1970 Bom79.  
27 AIR 1994 SC 1775 
28 AIR 1964 SC 70 
29 AIR 1981 SC 746 
30 Kartar Singh v. State of Punjab, (1994) 3 SCC 569 
31 1979 AIR 1867, 1980 SCR (1) 255 
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5. REASONS BEHIND CUSTODIAL CRIMES: A CRITICAL ANALYSIS 

1. Lack of evidence  

In the case of Gauri Shanker Sharma etc. v. State of U.P32 Supreme Court stated that In the 

cases of custodial violence gathering evidence against guilty police personnels is a difficult 

task because all the records are kept by police personnels and they can easily manipulate it. It 

also stated that we should not allow police raj to crush human rights and no leniency must be 

shown in such cases. In another case of Munshi Singh Gautam v. State of M.P33 Supreme court 

has held that cases of custodial violence should be seen from different angle as that of ordinary 

cases. It is almost impossible to get direct ocular evidence in these types of case because only 

police personnels can explain true situation which they do not. Other member of police also 

don’t come and tell the reality because they are all tied with the sense of brotherhood. These 

types of incidents makes justice delivery system vulnerable to barbarianism and hence 

encourage others to commit such heinous crimes against humanity. Courts are expected to deal 

with such cases in a very realistic and sensitive manner so that people should not lose faith in 

judiciary and legal system. 

2. Lack of political willpower 

“Britishsers are gone but Britishness is still on” Custodial torture was main tool of Britishers 

in India to crush revolutionary voices and it was criticized by our lawmakers thousands of time 

but when they get chance to correct the position they failed miserably. Political masters in India 

from every political party remain mum on this grave issue because they themselves use this 

tool of torture to eliminate possible criticism and voices against them. That is why no political 

party want this system to stop. This is evident from the fact that Supreme Court has given 

various guidelines in D.K Basu v. State of W.B34 regarding the ways of arrest and detention and 

in the case of Sube Singh v. State of Haryana35 supreme court issues guidelines regarding 

scientific ways of investigation and bring the culprits behind the bars. Court in this case also 

gave directions to give training to police personnels and sensitizationand orientation 

programmes. Further in the case of Sheela Barse v. State of Maharashtra36 supreme court gave 

 
32 AIR 1990 SC 709 
33 AIR 2005 SC 402 
34 AIR1997 SC 3017 
35 AIR 2006 SC 1117 
36 AIR 1983 SC 378 
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guidelines for arrest and specifically for arrest of women. India hasn’t yet ratified UN 

Convention Against Torture. Prevention of Torture Bill, 2010 lapsed in Rajya Sabha and 

Prevention of Torture Bill, 2017 which prescribes stringent punishment is also in limbo. 

Despite all these guidelines and convention and Bills there is no strong law against custodial 

violence in India just because of Political non willingness. 

3. Work Pressure 

India is a country with second largest population in the world but the police to the public ratio 

is very very less. India is always on the brink of deteriorating law and order situation because 

of its diversity and excessive democracy.  There are organised criminal gangs and groups which 

are very strong financially as well as in the matter of arms and ammunition. Due to this large 

population and large number of crimes being committed in India, Police is always burdened 

with the work. Police is expected to bring culprits to law as soon as possible and that’s why 

police personnels find torture as the only way to bring out positive results in less time. Adding 

to the injury medico legal infrastructure of India is not developed and it leads to delay in reports 

that are given by medical labs which are used as evidence and to draw conclusions. Pressure 

from Government and political Masters is the key thing. The conviction rate in India is also 

very low because of multiple factors like lack of proper delicate infrastructure that is needed to 

investigate the cases, frequent transfers of police personals at the hands of their political 

Masters in order to save their pawns etc. All these issues culminate into custodial crimes. 

4. Greed of Money 

In India salaries paid to police personnel are very low that's why they generate greed for money 

in themselves and look custodial torture as an opportunity to extort money from the victims. 

This leads to institutionalized extortion. 

5. Ego-Clash 

Police in India enjoys a distinct type of  reputation  that  of a macho man,  they maintain hard 

and tough aatitude characterized by fear. Because of this ego the police personnels cannot listen 

no to their demands.  Whenever any prisoner talks about his rights and tries to overpower the 

police personnel through logic and knowledge it directly clashes with the ego and he uses 

violence. 
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6. Positive re-enforcement 

Using third degree methods is always applauded and acclaimed by senior officials  because it 

brings faster results according to police personnels. These accolades inspires others also to 

resort to same techniques and ultimately make the situation worse.  

7. Police Subculture 

The police subculture provides sociological analysis of this situation. It is expected from a 

policeman that he will react to a particular situation in a particular way and that too different 

from how a common man react to the same situation. The subculture of police system includes 

third degree torture and it is get strengthen by the feeling of alienation, by the feeling of 

synthesis and societal expectations as we have seen in the Hyderabad rape case. Also among 

his colleagues he has to maintain that image of a macho-man where he can carry out difficult 

task and that is why the police personnel resorts to threats and torture and flouting rules and 

regulations. 

8. Lack of proper training and sensitization 

Leaving the IPS cadre aside, no police man is given training to handle cases with sensitivity. 

They are not trained to keep temper, they are not trained to be Civil and respectful to the right 

and all these factors ultimately leads to violence and torturous activities and harshness. 

Basically they don't know how to react to a particular situation when a person refuses to answer 

the questions which the police personnel is asking. 

9. Public misbehavior with the police 

In the recent years we have witnessed public misbehavior with the police who are doing their 

duty in harsh conditions. This leads to a sense of hatred towards common people. 

10. Harsh working condition, reprimands from political masters and superior 

officers, exploitation by seniors, sadism, lack of proper rest and leaves and lack of 

proper medical care are prominent factors in harsh attitude of police personnels. 

6. SOLUTIONS 

In order to tackle the issue custodial crimes 273rd Law Commission Report has provided some 

solutions. Those solutions are:- 
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1. Ratification of Convention against Torture 

It is a necessary step in order to ensure right to life with dignity and showing respect towards 

human rights and fundamental rights. The provisions of this convention are oriented ensure 

humane and just treatment of people at the hands of officials and authorities 

2. Amendment to Statutes 

Commission has recommended amendments to Indian Evidence Act and Criminal Procedure 

code so to inhibit the provisions of compensation to the victims of torture and provisions related 

to burden of proof. 

3. Punishment for acts of torture 

There must be provisions regarding harshest of punishment for those police personnels 

involved in activities of torture, sexual harassment, rape and other types of heinous custodial 

crimes. These type of provisions are necessary so that trust of people in legal system can be 

maintained. 

4. Compensation to Victims 

The victims must get adequate compensation based on facts and circumstances of each case. 

While awarding compensation various factors like trauma caused to victim, injury caused to 

victim, gender, age, financial condition, socio-economic conditions of victim must be taken 

care of. 

5. Protection to Protection of Victims, Complainants and Witnesses 

In the cases of custodial violence the perpetrators are powerful, because of their connections 

and job they can manipulate Victims, Complainants and Witnesses by torture, threatening, fear 

and money. Hence a strong mechanism must be devised in order to provide adequate protection 

to Victims, Complainants and Witnesses so as to protect them from wrath of culprits and to 

uphold the rule of law. 

6. Sovereign Immunity 

The concept of sovereign immunity must be done away with because we are living in a 

democratic society and sovereignty lies with the people of nation not the authorities. State 
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cannot put curtain on illegal activities of its agents as well as cannot curtail the basic human 

rights in the name of sovereign immunity. 

7. Proper training and sensitization 

All police personnels must get proper training to handle psychological and social situations and 

they must be sensitized towards human and fundamental rights of people. 

8. Effective provisons must be done in order to bring out personnels from stress, 

overload of work, adequate and timely salaries, better working conditions, cordial 

relations between all colleagues and superiors etc. 

9. People must respect the work and more importantly the human inside the police 

personnel 

10. The institution of Police must be separated from political interferences and should 

be protected from unreasonable expectations from society. 

11. Better Medico-legal infrastructure should be developed. 

CONCLUSION 

Police is prominent institution of state machinery. In a populous country like India we cant 

expect law and order without police. There is a huge responsibility on the Police to maintain 

peace and harmony in the society. Hence greater powers are given to Police, but as Voltaire 

said 'with great power comes greater responsibility’, this power must be exercised by respecting 

rule of law and human and fundamental rights of people. But the power has negative 

connotations also. In the words of Lord Acton 'power corrupts and absolute power corrupts 

absolutely’ it is imperative to note that today we are witnessing rampant violation of human 

rights and fundamental rights in the form of custodial violence and custodial deaths. These type 

of custodial crimes are barbaric in nature and has not place in civil society. Every act which 

tries to crush basic human rights must be criticized and punished with severity. The incidents 

of custodial crimes has been time and again reprimanded by the Supreme court and various 

High Courts, guidelines have been issued multiple times but there seems to be no change. In 

order to bring change a collective proactive response from society as well as government is 

needed so the we can form a just and humane society. 
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