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Introduction:  

Article 21 of our Constitution provides Protection of Life and Personal Liberty which states 

No person shall be deprived of his life or personal liberty except according to the procedure 

established by law. Therefore, a question arises what is the procedure established by law. 

Procedure established by law means a person can be deprived of personal liberty or even life 

according to the procedure established by law. Hence, if the parliament passes a law, then the 

personal liability and life of an individual can be taken off according to that law’s procedures 

and provisions. 

Whereas Due process of law prohibits the state from taking actions that shall deprive an 

individual from their rights to safety, liberty or life. Due process of law is the doctrine that 

checks for laws depriving life and personal liberty of an individual and checks if the law is fair, 

not arbitrary and just. If the Supreme Court finds any law that is not fair, they will declare the 

law void and null. This doctrine provides more fair treatment of an individual’s rights. Due 

process is the legal requirement required by the state to respect all the rights owed to a person. 

Procedure Established by the Law 

Article 21 of the Indian constitution states that "No person shall be deprived of his life and 

personal liberty except according to the procedure established by law".1 Therefore, Article 21 

of the Indian constitution secures two Fundamental Rights: Right to Life and; Right to Personal 

liberty. That means rights mentioned above cannot be taken away from any person without 

following the procedure established by law. Therefore, the term procedure established by law, 

it simply means that any legislation which is made by the legislative or by any authorized body 

 
1 Article 21 of Indian Constitution. 
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will be very well valid if it has followed the correct procedure. Hence, if legislature made any 

law the life and personal liberty of any person can be taken away as per the procedure and 

provision of that particular law. 

Due Process of Law 

It is an English concept mentioned in Magna Carta and upheld in America. It has a wider 

connotation in comparison to Procedure Established by law. The fifth amendment of American 

constitution provided that "No person shall be deprived of life, liberty and property without 

due process of law" and the 14th amendment of the US constitution put the similar legal 

obligation over all the states. The phenomena of due process have been said to have originated 

through the Magna Carta of 1215. The 39th clause of the charter stated: “No free man shall be 

seized or imprisoned, or stripped of his rights or possessions… except by the lawful 

judgment of his equals or by the law of the land.”2 

Procedure establish by law and Due Process of law has certain similarities  

• Both Procedure Established by Law and Due Process of Law is important 

concepts in Indian polity. 

• In both cases, the Supreme Court is the highest order. The Supreme Court of 

India looks into the constitutionality of the law and takes the decision. 

• Procedure Established by Law has been mentioned in the Constitution and is 

valid in the country. However, in many recent judgements by the Supreme 

Court, the aspect of due process is coming back into the picture. 

Even though it has similarities but there are also certain differences between Procedure 

established by law and Due Process of law. These are as follows: 

Procedure Established by Law 

• The Doctrine of procedure Established by law originated from British 

constitution. 

 
2 Clause 39 of Magna Carta 1215. 
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• It does not assess whether the laws made by the legislature or by the concerned 

authority is fair, just and not arbitrary. 

• The judiciary's role is limited to evaluating the procedure used by the legislature 

to enact the law in question. 

• It solely safeguards a citizen's rights from the executive's arbitrary actions. 

Due process of law 

• The doctrine of due process of law is an English concept mentioned in Magna 

Carta and upheld in America 

• It determines whether a law is valid by examining both its procedural and 

substantive characteristics. 

• The judiciary has the power to determine the laws' procedural adequacy as well 

as its intention. 

• It safeguards citizens' rights from both executive and legislative actions. 

The Dispute Between these two-doctrine come into light firstly in the case of A.K. Gopalan Vs 

State of Maharashtra AIR 1950 SC 273. In this case, the petitioner detained under preventative 

detention Act of 1950. It argued that, the expression Procedure Established by Law was 

interchangeable with the expression Due process of law of the US Constitution. Stated that the 

Indian constitution provides the same protection with the only difference, that the expression 

of due process interpreted in a way by American courts, that it will give protection to 

substantive law as well as to procedural law. However, the Indian constitution only guaranteed 

the protection related to procedural laws. 

The petitioner contented that the exclusion of word "due", has made no difference for the 

interpretation of Article 21 of the Indian Constitution. The word established was not identical 

to word prescribed but had a broader meaning. The word law did not mean, the law, which 

enacted by the legislature after following the procedure, which is prescribed in the constitution. 

Nevertheless, meant that the law, which enacted by the legislature, must follow the principles 

 
3 A.K.Gopalan Vs. State of Maharashtra AIR1950 SC27 
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of natural justice. However, the Supreme Court rejected the contentions of petitioner and 

held, The procedure established by law and Due process of law as adopted in America are not 

the same concept. There was no reasonable reason given for adoption of the word law by the 

US Supreme Court in Due Process of Law. The court applied the rule of literal interpretation 

and held by majority, that the procedure established by law shall mean the procedure prescribed 

by the law of the state.  

The liberal interpretation of the widest amplitude of the term ‘procedure established by law’ 

gave flesh and blood to the life and personal liberties within the meaning of Article 21. It gave 

power to the judiciary to interpret and invalidate the enacted laws if they interfered with the 

individual’s rights. 

As soon as the Indian Constitution came into effect, the issue of interpreting the phrase 

‘procedure established by law’ used in Article 21 was raised. One of the contentions raised in 

the case was that ‘procedure established by law’ was at par with the American concept of ‘due 

process of law’. But the judges were of the view that ‘due’ refers to imparting a discretion on 

the judges (of USA) to enunciate what was left due from the legislature. The intentional 

omission of the word ‘due’ in the Indian Constitution leads to the conclusion that considering 

a law as reasonable or justifiable by the judiciary is not present in India. Additionally, 

combining the words ‘procedure’ and ‘established’ lays down the ground for deducing that the 

Constitution makers intended to provide the ultimate decision-making power in the hands of 

the legislature. 

The outcome was that a law limiting rights of personal liberty would now have to be not only 

procedurally correct (as per Article 21) but also substantively valid, that is, not against the 

content of Article 144 and Article 19 of the Indian Constitution5. 

The Doctrine Procedure Established by law has received new dimension in the case of Maneka 

Gandhi V. Union of India AIR 1978 SC 597.6 

This was the landmark judgement after the emergency period. In this case, the Supreme Court 

overruled the Gopalan case and extended the scope of Article 21, which will now protect the 

 
4 Article 14 of Constitution of India 
5 Article 19 of Constitution of India 
6 Maneka Gandhi Vs. Union of India AIR1978 SC597 
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right to life and personal liberty of citizens not only from the executive actions but from 

legislative actions also. In this case, it was further stated that "due process of law" is an integral 

part of "procedure established by law". 

Conclusion 

In India a liberal interpretation is made by judiciary after 1978 and it has tried to make the term 

‘Procedure established by law’ as synonymous with ‘Due process’ when it comes to protect 

individual rights. In Maneka Gandhi vs Union of India case (1978) SC held that – ‘Procedure 

established by law’ within the meaning of article 21 must be ‘right and just and fair’ and ‘not 

arbitrary, fanciful or oppressive’ otherwise, it would be no procedure at all and the requirement 

of Article 21 would not be satisfied. Thus, the ‘procedure established by law’ has acquired the 

same significance in India as the ‘due process of law’ clause in America. 
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