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ABSTRACT 

Forensic Psychiatry is a much recent development in India when compared to the 

rest of the world. The study in this area is known to be inadequate as several 

private and state medical psychiatric facilities do not have an exclusive coverage 

given to Forensic Psychiatry and the ones existing are not competent enough to 

deal with the complexities of the cases. In present times, the study of forensic 

psychiatry is no more limited to the medical psychiatry and their patients. It uses 

legal tests to make a clear differentiation between legal insanity and insanity, new 

methods for the treatment of depressive conditions, the understanding of social 

behaviour and public’s perceptions on criminals and psychological 

illness. Forensic psychiatrists assist the courts in dealing with sensitive cases 

which result in better outcomes and the assistance provided to the lawmakers helps 

to realize the goals of medical therapy. Such role can be played only by a person 

who has extensive knowledge and experience in each of these fields. There is still 

progress needed to bridge this gap between psychiatry and law so that both fields 

can work hand in hand efficiently. In this research paper, the author seeks to 

establish a connection between psychiatry and law, emphasizing the importance 

of both areas working jointly. The author will provide a brief history and evolution 

of forensic psychiatry in India, as well as a summary of the country's mental health 

laws. The author would also look into the ethical issues surrounding the merging 

of law and psychiatry.  Lastly, the author would give suggestions for improvement 

in the area of forensic psychiatry.  
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INTRODUCTION 

 

Forensic Psychiatry deals with the adaptation of medical expertise to legal matters, as well as 

the application of knowledge of the law to psychiatry.1 The definition given by the ‘American 

board of Forensic Psychiatry’ is, “It is a subspecialty of psychiatry in which scientific and 

clinical expertise is applied to legal issues in legal context, embracing civil, criminal, 

correctional, or legislative matters. Forensic psychiatry should be practiced in accordance with 

guidelines and ethical principles enunciated by the profession of Psychiatry.”  

 

In India and other developed nations, forensic psychiatry is still in development. The 

sanctioning discipline is law, and the healing discipline is psychiatry. For a variety of causes, 

forensic psychiatry in our country is underutilized. The notion of a mental illness, the cure and 

the legal aspects are all intertwined with the application of mental health. It is a complex 

connection between mental health, the rehabilitation of such persons, and the law regarding the 

same. Public health strategy is critical for safeguarding the interests and dignity of such people, 

as well as for successfully delivering mental health programs.2 

 

Forensic Psychiatry uses legal tests to make a clear differentiation between legal insanity and 

insanity, new methods for the treatment of depressive conditions, the understanding of social 

behaviour and public’s perceptions on criminals and psychological illness. Forensic 

psychiatrists usually assist the courts and jury in cases like evaluating child custodies, treatment 

of criminal offenders, preparing witnesses, etc. Therefore there is a need to have adequate legal 

knowledge along with the medical expertise. The main need for this is the assistance that can 

be provided to the lawmakers to reach the goals of medical therapy. This space can only be 

filled by someone who has ample of expertise and experience in both these areas. One cannot 

stand independent of the other in this subject. Today's psychiatrists cannot afford to be 

uninformed about the law. Psychiatrists should not have to pick between what is best for the 

patient psychologically and what is best for the doctor legally which is also known as defensive 

practice. Defensive psychiatry, which serves to shield psychiatrists at the expense of the patient, 

 
1BN Raveesh, Anil KMN, Law & Psychiatry in India: An Overview, Vol. 1, Journal of Forensic Science & 

Criminology, (2013) http://www.annexpublishers.com/articles/JFSC/volume-1-issue-2/Law-and-Psychiatry-in-

India-An-Overview.pdf 
2 S. Nambi, Siva llango & Laxmi Prabha, Forensic psychiatry in India: Past, Present, and Future, Vol. 58. 

Indian Journal of Psychiatry (Dec, 2016) 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5282612/#:~:text=Forensic%20psychiatry%20is%20a%20subs

pecialty,India%20and%20other%20developing%20countries  

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i


Indian Journal of Law and Legal Research                                                   Volume II Issue I | ISSN: 2582 8878 

                   

3 
 

is neither constitutionally nor scientifically useful. Effective clinical psychiatry and legally 

knowledgeable psychiatry do not happen by accident; they take advanced expertise. Another 

justification for psychiatrists to have legal expertise is to aid in the healing capacity of the rules, 

rather than to react to a danger. Psychiatry and law, when well understood, have a lot to teach 

each other.  

 In the current research paper, the author aims to draw a parallel between psychiatry and law 

and the need for both these fields to go hand in hand. The author would give a brief history and 

evolution of forensic psychiatry in India along with an overview of the mental healthcare 

legislations in India. The author would also examine the ethical problems surrounding the 

combination of law and psychiatry and arrive at an independent conclusion. Finally, the author 

would give recommendations for future betterment of the field of Forensic Psychiatry. 

 

EVOLUTION OF FORENSIC PSYCHIATRY IN INDIA 

Many significant landmarks in the evolution of forensic psychology can be seen in both the 

research centre and the courts. Legal trials in the early Europe where psychologists served as 

consultants dealt with related topics, and early literature included of tests of eyewitness 

evidence. Forensic psychologists had developed themselves in a number of positions within the 

Criminal Justice system by the 19th century. Forensic psychiatry has become known as a 

distinct and specialized discipline with its own courses, publications and academic institutions.3 

The British enacted written legislation, including the “Indian Lunacy Act of 1912”. They also 

introduced the world to western medical services, as well as modern psychiatric trends. In India, 

for many years, the mentally ill persons were thought to be different in essence from other men 

and thereby isolated from society. Furthermore, the aim of such ill treatment was to destroy the 

evil spirit rather than to inflict pain to the person, signalling the start of a therapeutic attitude. 

In 1858, India passed mental health law. Regulation describing to the “care of lunatics and the 

administration of their estate” was enacted in India by three independent legislations based on 

the Acts of 1853. After several changes, the English Acts of 1853 were replaced by the “Lunacy 

Act of 1890”, which was tailored by the “Lunacy Act of 1891”. The “Indian Lunacy Bill, 1911 

 
3 Anjaly T.A, Decoding the Crime: The Role and Impact of Forensic Psychiatry in the Criminal Justice System, 

Jus Dicere (2019) 
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was passed as the Indian Lunacy Act, 1912” within a year, to amend and assimilate the law 

relating to lunatic custody in India with English law on the matter, as well as rearrange and 

incorporate the entire law relating to lunatics as far as possible4. The Rajya Sabha passed the 

Mental Health Bill, 1986, and it was referred to the Lok Sabha. After a 9-year journey through 

parliament, it was approved by the Lok Sabha in 1987 and obtained the President's assent on 

May 22, 1987 to become the Mental Health Act, 1987.5 

The Mental Healthcare Act of 2017 was passed unanimously by the Lok Sabha on March 27, 

2017. This act repeals/revokes the previous Mental Healthcare Act of 1987, which was 

universally panned for failing to recognize the rights of mentally disabled people and paving 

the way for their isolation. This act nullifies Section 309 of the IPC, which makes attempting 

suicide attempted by a mentally sick person unlawful6. 

 

MENTAL HEALTH LAWS IN INDIA- AN OVERVIEW 

The Mental Health Act, 1987 was drafted with conceptual supremacy and in accordance with 

developments in psychopathology and psychopharmacology. Focus on a more humane 

approach to problems, including the renaming of the term “lunatic” to “mentally ill,” the 

establishment of Central and State Mental Health Authorities, simplified admission-discharge 

procedures for voluntary patients, admission avenues for minors with parental consent, separate 

provision for involuntary patients, separate centres for drug seekers, and the establishment of 

psychiatric hospitals and nursing homes7.  The positive reforms made by MHA 1987 include 

addressing human rights concerns in the private sector, as well as recommendations for cost 

maintenance and care of mentally ill properties.8 Some of the critiques of this Act include 

noncompliance with WHO guidelines, a criminal flavour of entry and discharge of noncriminal 

mentally disabled people, and a lack to community therapy. 

 
4 Supra 2 
5 Ibid 
6 Abhisek Mishra, Abhiruchi Galhotra, Mental Healthcare Act 2017: Need to Wait and Watch, Vol. 8, International 

Journal of Applied Basic Medical Research, (2018) https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5932926/ 

7 T. V. Asokan, Forensic psychiatry in India: The road ahead, Vol. 56, Indian Journal of Psychiatry (2014) 

http://www.indianjpsychiatry.org 
8 Ibid 
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While the symptoms of extreme mental retardation are more serious than that of other mental 

disorders, “The Mental Health Act of 1987” prevents the criminally retarded from receiving 

care. The doctor in charge has the authority to admit a patient involuntarily for a limit of 90 

days. An order based on section 20 (2) is required for a further stay, although the court may be 

asked for a stay beyond 180 days.9 

In 2013, “the Mental Health Care Bill” (MHCB) 2012 was passed in the Rajya Sabha. The 

MHA of 1987 is eliminated by this resolution. The government signed the UN Convention on 

the protection of people with disabilities, according to the bill's subjects and purposes. The 

proposed bill was enacted because the current law would not properly protect or support the 

needs of people with mental illnesses or their right to use to mental health services.  

Some of the objectives of this bill 10are as follows: 

• Protect and promote the rights of people with mental illnesses; 

•  Provide rehabilitation in the least restrictive environment possible without infringing 

on their rights and dignity 

• Fulfil the obligations under constitution and various international conventions ratified 

by India 

•  Regulate public and private sectors 

• Integration in mental wellbeing system across all aspects of general health care 

• Provision for quality mental health services and equality in health insurance.  

This bill has many optimistic and constructive facets, but it is not devoid of disadvantages, and 

it is not foolproof in the Indian sense. This act establishes the freedom to live a dignified life 

free of oppression based on gender, religion, community, or caste. A citizen has the right to 

privacy when it comes to his or her diagnosis and care. According to the current rules, ECT 

cannot be done without anaesthesia, and there is no ECT for minors. Such patients will not be 

sterilized, and they will not be placed in solitary confinement or isolation.11 

 
9 Antony JT. A decade with the Mental Health Act, 1987. Indian J Psychiatry (2000) 

https://www.indianjpsychiatry.org/article.asp?issn=00195545;year=2000;volume=42;issue=4;spage=347;epage=

355;aulast=Antony;type=0  
10 The Mental Health Care Bill (2012) 
11 Supra 5 
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The advance directive definition, which allows patients greater control over some facets of their 

own care, was adopted from the West. Local considerations such as current mental health 

facilities and a lack of knowledge about mental disorders have not been considered in India, 

unlike in developed countries. Mentally disabled people with severe psychiatric disorders often 

lack the capacity to make rational choices and do not often have a parent who will advocate for 

them. Since patients or their designated members have little experience of mental health and 

mental disease, the psychiatrist has the right to make decisions in this situation12. 

The Act also talks about right to life with dignity and right to community living. There is no 

estimation of the amount of money is needed to satisfy the law's obligations. It's still unclear 

how the money will be distributed between the central government and the states. People with 

mental illnesses and their situations are exacerbated in developing countries like India by social 

reasons such as a lack of admission to healthcare, false notions, illiteracy and prejudice. The 

clauses in the bill don’t talk about these issues. This bill doesn't have much in way of preventive 

and early intervention.13 

There are still new developments required as mental health in India, is gaining more support 

and trust in the recent times. With the help of experts in the field and potential governments, 

the criticisms of the Act may be improved upon. There is a need for co-operation from both the 

players in order to improve the mental healthcare legislations.  

 

LEGAL AID AND MENTAL HEALTH 

The country's judicial system must ensure that everybody has fair access to the justice system. 

“In a case before a District Court or a Magistrate, where a person with a mental illness is not 

represented by a legal practitioner, the District Court or Magistrate shall appoint a legal 

practitioner to represent him at the expense of the State.”14 

 
12 Raghuraj Gagneja, Mental Healthcare Bill: Despite the Positive Reforms, a lot more needs to be done for the 

Mentally ill, First Post (2017)  

http://www.firstpost.com/india/mental-healthcare-bill-despite-the-positive-reform-a-lot-more-needs-to-be-done-

for-the-mentally-ill-3373156.html 
13 Supra 5 
14 JN Pandey, Constitutional Law of India,  Central Law Agency, Allahabad (1998) 
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An individual must appeal to the Magistrate in order to be discharged on his own request. Many 

people with mental illnesses are unable to make the required application before a Magistrate, 

and are unaware of their rights and the process for seeking discharge under the Mental Health 

Act. The Supreme Court ordered that two members of each state's Legal Aid Committee attend 

those institutions on a monthly basis15. The said representatives are responsible for assisting 

patients and their families in filing for release from hospitals once they have sufficiently 

stabilized and no longer need institutional help, as well as determining if they need inpatient 

care. The Court has ruled that “when an individual with a mental illness and their parents are 

admitted to any institute, members of the Legal Aid and a judicial officer must communicate 

their rights to them in the language they understand.” 16 

“These persons should be informed with regard to whom to approach if their rights are being 

infringed.”17 The Supreme Court ordered that “there should be sufficient hospitals to care for 

mentally sick people, and prison administrator should give a quarterly letter to the district judge 

on the status of a mentally ill prisoner in jail.” 

In the case of Veena Sethi18, it was also decided that “the requisite expenses for the travel 

should be covered by the State as part of the legal assistance. Legal assistance is required under 

the Mental Health Act only in the case of a proceeding before a District Court or Magistrate, 

not in the case of admission procedures, experimental testing, solitary confinement, or freedom 

of communication. An appropriate action should be taken either by amending the legislation or 

by the constitutional courts issuing orders and guidance”19. 

 

ETHICAL ISSUES 

The forensic doctor must choose between the individual’s well-being and the well-being of 

society as a whole. Conflicting philosophical theories give rise to ethical tensions. The 

deontological school emphasizes universally binding laws of moral obligation. According to 

its values, punishing an offender is a moral obligation, because failing to punish a criminal is 

 
15 Supra 1 
16 Ibid 
17 The Mental Health Act (1987) 
18 Veena Sethi Vs State of Bihar AIR (1983) SC 339 
19 LP Shah, Forensic psychiatry in India current status and future development, 41, Indian J Psychiatry, (1999) 

https://core.ac.uk/download/pdf/8469065.pdf 
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inherently false in and of itself. The utilitarian school believes that the desired result is what 

renders a conduct correct. It implies that deterrence has a deterrent effect on the victim, which 

is good for society.20 

The forensic psychiatrist is torn between the need to find the objective facts based on the justice 

system and the need to have care in the medical field. Some forensic physicians in the Western 

part of the world split their time between delivering medical services to patients and conducting 

clinical examinations on behalf of the justice system21. 

Narratives from the twentieth century highlight the importance of medical integrity and 

beneficence in forensic psychology, as well as contemporary civil rights concepts, the 

psychiatry aspect. In addition to the psychiatric profession's ethics-based honesty, two key 

contributions of twentieth-century forensic psychology are expertise and reputation. The end 

goal is to uncover the facts in the search of justice without jeopardizing people's privacy or 

autonomy, as demanded by human rights and conventional ethical ethics.22 

 

CONCLUSION AND RECOMMENDATIONS 

Psychiatry has developed itself as a medical specialty in India. In recent years, there has been 

progress in the subspecialties of psychiatry. However, for forensic psychology to thrive, many 

departments and administrative authorities must work together. Many Indian laws are out of 

date, having been drafted under British rule, and require revisions and changes to meet modern 

needs. It is pointless to have a statute if it cannot be enforced, which is a big failure in India. 

Teaching, preparation, and study at the intersection of law and psychology will contribute to 

improvement in the field forensic psychiatry. Also comparing our laws with the current laws 

enforced in US and UK will be helpful in understanding different approaches used by the 

countries to address the issues.  

All psychiatrists should be aware about the different facets of psycho-criminology, such as the 

connection between mental disorders and violence, criminal responsibility, etc. They must also 

 
20 Rosner R, Forensic psychiatry: A subspecialty, A presidential address at the nineteenth annual meeting of the 

American Academy of Psychiatry and the Law, Bull Am Acad Psychiatry Law (1989) 

https://pubmed.ncbi.nlm.nih.gov/2605359/ 
21 Appelbaum PS, Ethics in evolution: The incompatibility of clinical and forensic functions, Am J Psychiatry 

(1997)  https://pubmed.ncbi.nlm.nih.gov/9090328/ 
22 Supra 6 
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be acquainted with civil topics such as the role of mental illness in assessing testator 

competence, potential to testify under oath, voting rights and the capacity to run for 

office, marriage, and mental well-being, as well as all the laws. 

Methods like Tele-psychiatry should be adopted which is the use of telecommunications 

technology, to provide mental health care to people who live far apart. The most commonly 

used application is video conferencing, which is a live two-way digital video and audio 

networking device. It provides facilities for psychiatric consultations, therapy, counselling, and 

other mental health-related programs. It is cost efficient and can also be used in a prison site. 

Its usage can make forensic psychiatrists’ skills more accessible to organizations like the courts 

and prisons in a timely and effective manner23. This method can also be used in sexual abuse 

cases that involve children. The psychiatrists can gather images and send them to the experts 

which will be handy in the process of gathering evidence.  

Creating legal awareness among therapists and medical awareness among legal practitioners, 

framing recommendations for current ethical challenges and explications for the historical 

mental condition to determine legal insanity, encouraging study in forensic psychology, and 

IPS qualification course in forensic psychiatry are a few of the issues that must be tackled in 

order to achieve the objectives in the field of medicine and law. 24 

 

 
23 Supra 6 
24 Ibid 
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