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1. ABSTRACT 

The "Separability Thesis," a cornerstone of analytical legal positivism most 
famously defended by H.L.A. Hart, asserts that the legal validity of a norm 
is independent of its moral substance. However, the escalating global 
ecological crisis—the Anthropocene—has prompted a judicial 
metamorphosis. Modern "Green Constitutionalism" increasingly integrates 
environmental ethics directly into the foundational fabric of the law, 
suggesting that the wall between "what the law is" (posited) and "what the 
law ought to be" (moral/ethical) is becoming structurally porous.i 

This article argues that the Doctrine of Separability faces inherent 
limitations when applied to environmental survival. By evaluating 
landmark "Green" judgments, this research demonstrates a shift toward an 
Ecologically Grounded Jurisprudence. It posits that judicial interpretations 
of the "Right to Life" and the "Public Trust Doctrine" have effectively 
elevated environmental ethics from a peripheral moral concern to a 
mandatory legal Grundnorm. Consequently, a law that permits the 
irreversible destruction of the biosphere may no longer be considered 
"valid" under a modern, ecologically sensitive Rule of Law, thereby 
challenging the positivist insistence on value-neutrality.ii 

The study examines the intersection of Legal Philosophy (Jurisprudence) 
and Environmental Constitutionalism. It analyzes the Hart-Fuller debate in 
the context of climate litigation and reviews the administrative application 
of the Precautionary Principle as a bridge between ethics and enforcement. 
The geographical scope focuses on transformative constitutionalism within 
the Global South (e.g., India and Colombia) and its influence on global 
legal norms.iii 
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Core Terminologies: 

• Separability Thesis: The positivist claim that there is no necessary conceptual 

connection between law and morality (Hart, 1961). 

• Green Constitutionalism: The incorporation of environmental rights, duties, and 

principles into the supreme law of a state (Kotzé, 2012). 

• Earth Jurisprudence: A legal philosophy that recognizes the inherent rights of 

nature and views humans as part of an interconnected ecological community 

(Cullinan, 2002). 

• Public Trust Doctrine: The principle that certain natural resources are preserved for 

public use and that the government is the trustee of these resources (Sax, 1970).iv 

2. Introduction: The Crisis of Legal Neutrality 

2.1. The Anthropocene and the Demand for a Value-Laden Legal Framework 

The term "Anthropocene," popularized by Paul Crutzen and Eugene Stoermer (2000), 

signifies a geological epoch where human activity has become the dominant influence on 

Earth’s ecosystems and climate. In the realm of jurisprudence, the Anthropocene represents 

more than a geological shift; it serves as a "disruptive event" that challenges the traditional, 

value-neutral stance of legal positivism.v Historically, the Western legal tradition—anchored 

in the industrial revolution—viewed nature as a bottomless reservoir of resources and a 

passive recipient of waste, a perspective codified through laws that prioritized property rights 

and economic utility over ecological integrity (Bosselmann, 2016).vi 

The current ecological crisis—characterized by mass extinction, climate instability, and 

systemic pollution—reveals a fundamental flaw in "neutral" legal frameworks. Legal 

neutrality, or the "is/ought" distinction, has often permitted the formal validity of statutes that 

are ecologically catastrophic. However, as scholarly discourse on the "Ecological Rule of 

Law" suggests, the law can no longer remain indifferent to the physical realities of the planet 

(IUCN World Declaration on the Environmental Rule of Law, 2016). There is an emergent 

demand for a value-laden framework where environmental ethics—specifically 

sustainability and intergenerational equity—are not mere policy preferences but are 
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recognized as "pre-legal" conditions for the validity of any legal system.vii 

2.2. Problem Statement: Can the "Separability Thesis" Survive the Ecological 

Imperative? 

At the heart of analytical positivism lies the Separability Thesis, which asserts that "it is in 

no sense a necessary truth that laws reproduce or satisfy certain demands of morality" (Hart, 

1961). Under this doctrine, a law that authorizes the clearing of a primary rainforest is legally 

"valid" as long as it follows the prescribed legislative "pedigree," regardless of its 

catastrophic moral or ecological consequences.viii 

The central problem addressed in this article is whether this strict separation is sustainable in 

an era of ecological collapse. If the purpose of law is to provide a framework for human 

coexistence and order, can a legal system remain "valid" if it facilitates the destruction of the 

very biological foundations required for that order? This research evaluates the limitations of 

the Separability Thesis by arguing that "Green Constitutional Judgments" are effectively 

collapsing the wall between law and morality. When courts invoke the "Right to a Healthy 

Environment" or the "Rights of Nature," they are integrating environmental ethics directly 

into the Rule of Recognition. The inquiry, therefore, is whether we are witnessing a 

jurisprudential shift where ecological morality is becoming a mandatory criterion for legal 

validity, rendering the Separability Thesis obsolete in the context of environmental 

protection. 

2.3. Methodology: A Comparative Analysis of Primary Legal Literature and Landmark 

Constitutional Judgments 

This research employs a doctrinal and comparative qualitative methodology. The study is 

divided into two primary analytical phases: 

1. Theoretical Review: An examination of primary jurisprudential texts, specifically 

focusing on the Hart-Fuller Debate and Hans Kelsen’s Pure Theory of Law. This 

provides the baseline for understanding the traditional Separability Thesis. We then 

contrast this with the "Internal Morality of Law" theory proposed by Lon Fuller to see 

if "ecological survival" can be classified as a functional requirement for law. 
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2. Judicial Analysis: A comparative study of landmark "Green" judgments from diverse 

jurisdictions, with a particular focus on the Global South (e.g., India’s M.C. Mehta v. 

Union of India and Colombia’s Atrato River Case). These cases are analyzed to 

determine how courts utilize "Environmental Ethics" to override or reinterpret posited 

administrative statutes. 

By synthesizing these sources, the article evaluates the extent to which "Environmental 

ethics" have moved from the realm of lex ferenda (law as it ought to be) to lex lata (law as it 

exists). 

3. The Jurisprudential Bedrock: The Doctrine of Separability 

To evaluate how "Green Constitutionalism" challenges legal tradition, we must first establish 

the orthodox position of Analytical Legal Positivism. This school of thought is defined by 

the Separability Thesis, which maintains a strict conceptual "wall" between the law as it 

exists (lex lata) and the law as it morally ought to be (lex ferenda). 

3.1. Analytical Positivism: Bentham, Austin, and the "Pedigree" of Law 

The foundations of modern positivism were laid by Jeremy Bentham and John Austin, who 

sought to transform legal study into a rigorous "science" free from the "mysticism" of natural 

law. 

• Jeremy Bentham and the Bifurcation of Jurisprudence: In Of Laws in General 

(written 1782, pub. 1970), Bentham distinguished between expository jurisprudence 

(ascertaining what the law is) and censorial jurisprudence (the art of legislation or 

what the law ought to be). For Bentham, the "validity" of a law was determined by its 

source—the mandate of a sovereign—not its alignment with utilitarian ethics, 

although he personally championed the latter as a goal for reform. 

• John Austin’s Command Theory: Austin solidified this in The Province of 

Jurisprudence Determined (1832). He famously stated: 

"The existence of law is one thing; its merit or demerit is another." 

Austin defined law as a command issued by a sovereign and backed by a sanction. 

Under this "pedigree" test, the legal status of a rule depends entirely on its historical 

origins (who created it and how) rather than its substantive justice. In an 
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environmental context, an Austinian sovereign could command the destruction of a 

biosphere, and that command would be "law" provided the procedural requirements 

were met. 

3.2. H.L.A. Hart’s Rule of Recognition: The Formal Validity vs. Moral Merit Debate 

The mid-20th century saw the refinement of positivism through H.L.A. Hart’s The Concept of 

Law (1961). Hart moved away from the "gunman writ large" model of Austin, introducing a 

system of primary and secondary rules. 

• The Rule of Recognition: Hart posited that every mature legal system has a Rule of 

Recognition—a master rule that specifies the criteria by which the validity of all 

other rules is assessed. This rule is a "social fact," not a moral truth. If the Rule of 

Recognition in a state says "whatever the Parliament enacts is law," then an 

ecologically destructive act of Parliament is legally valid, regardless of its moral 

depravity. 

• The Separability Thesis Re-stated: Hart argued that while law and morality 

frequently overlap (the "natural necessity" of certain protections), there is no 

necessary conceptual connection between them. He cautioned that conflating 

"legally valid" with "morally right" risks either a blind "quietism" (obeying any law 

because it's law) or "anarchism" (disobeying any law one finds immoral). 

3.3. Hans Kelsen’s Pure Theory of Law and the Exclusion of Extra-Legal Ethics 

Hans Kelsen sought the ultimate "purity" in legal theory, aiming to strip away all 

sociological, political, and ethical "biases." 

• The Science of Norms: In Reine Rechtslehre (Pure Theory of Law, 1934/1967), 

Kelsen argued that law is a system of "oughts" (norms) arranged in a hierarchy. To 

maintain the "purity" of the science, one must not ask if a law is "good" or "green"; 

one must only ask if it was derived from a higher norm. 

• The Grundnorm (Basic Norm): The apex of this hierarchy is the Grundnorm—the 

foundational hypothesis that gives the entire system its validity.  
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4. The Green Constitutional Shift: Integrating Ethics into Normativity 

The evolution of "Green Constitutionalism" represents a profound departure from the value-

neutrality of classical positivism. By embedding ecological imperatives into the supreme law 

of the state, modern legal systems are effectively collapsing the "is/ought" distinction, 

transforming moral environmental ethics into mandatory legal norms. 

4.1. The Rise of "Environmental Ethics" in Global Constitutional Drafting 

The formal integration of environmental ethics into constitutional frameworks began as a 

response to the 1972 United Nations Conference on the Human Environment (Stockholm 

Conference). Since then, over 150 nations have incorporated environmental protections into 

their constitutions, either as fundamental rights, directive principles, or state duties (Boyd, 

2012).ix 

• First-Wave Constitutionalism (Anthropocentric): Early examples, such as the 

Constitution of Portugal (1976) and the Constitution of Spain (1978), recognized a 

"right to an environment" primarily as a prerequisite for human health and dignity. 

• Second-Wave Constitutionalism (Normative Integration): The Constitution of 

the Republic of South Africa (1996), under Section 24, went further by explicitly 

linking environmental protection to the rights of "future generations." This signaled a 

move toward Intergenerational Equity, a moral concept that limits current 

legislative "pedigree" based on the needs of those not yet born—a direct challenge to 

the temporal limitations of the Austinian sovereign. 

4.2. From Anthropocentric Rights to Ecocentric Duties: A Moral Transformation 

A significant jurisprudential "rupture" occurred with the shift from anthropocentric (human-

centered) to ecocentric (nature-centered) legal philosophy. This shift challenges the 

Separability Thesis by arguing that the law has an inherent "external morality" rooted in the 

laws of ecology. 

• The Ecocentric Turn: Philosophers like Cormac Cullinan (2002) and Peter 

Burdon (2011) argue for "Earth Jurisprudence," where human law is seen as a 

subsystem of a "Great Law" (Nature's laws).x 
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• Case in Point: The 2008 Constitution of Ecuador (Articles 71–74) was the first to 

recognize the Rights of Nature (Pacha Mama). It grants nature the right to "exist, 

persist, maintain and regenerate its vital cycles." Here, the "moral" status of nature is 

no longer an "extra-legal" consideration; it is the foundation of legal validity. Any 

administrative act or statute that violates these regenerative cycles is constitutionally 

"invalid," regardless of its procedural correctness (Kauffman & Martin, 2017).xi 

4.3. Literature Review: Analyzing the "Constitutionalization" of Nature 

Scholarly discourse regarding the "Constitutionalization of Nature" revolves around three 

primary thematic pillars: 

1. The Greening of Human Rights: Literature by Alan Boyle (2012) explores how 

existing human rights (the right to life, privacy, and property) are being "re-read" 

through an environmental lens. The European Court of Human Rights (ECHR) has 

increasingly utilized this "evolutive interpretation" to impose environmental duties on 

states, effectively importing environmental ethics into the "Rule of Recognition" 

(Lopez Ostra v. Spain, 1994).xii 

2. Procedural vs. Substantive Rights: Joshua Gellers (2017) analyzes the global 

emergence of constitutional environmental rights, distinguishing between 

"substantive" rights (the right to a clean environment) and "procedural" rights (access 

to information and justice). He notes that the constitutionalization of these rights 

provides a "legal hook" for courts to bypass administrative discretion in favor of 

ethical outcomes.xiii 

3. Constitutional Praxis and the "Global South": Scholars like Upendra Baxi and 

Louis Kotzé highlight that the Global South has been the vanguard of this shift. 

Literature on "Transformative Constitutionalism" suggests that in post-colonial 

societies, the constitution is viewed as a tool for social and ecological justice, 

explicitly rejecting the Kelsenian "Purity" of law in favor of a "Value-Laden" 

jurisprudence. 

5. Re-evaluating the Distinction: Case Studies in Green Jurisprudence 

The rigid application of the Separability Thesis often founders when confronted with the 



Indian Journal of Law and Legal Research    Volume VIII Issue II | ISSN: 2582-8878 
 

 Page: 1447 

existential reality of ecological collapse. By examining landmark "Green" judgments, it 

becomes evident that the judiciary is increasingly utilizing moral-legal hybrids to bridge the 

gap between what the law says and what justice requires for planetary survival. 

5.1. The Public Trust Doctrine: Judicial Enforcement of Moral Stewardship 

The Public Trust Doctrine (PTD) represents one of the most potent challenges to the 

Austinian view of law as a mere "sovereign command." Originating in Roman law (Res 

Communes) and revived in modern jurisprudence by Joseph Sax (1970), the PTD posits that 

certain natural resources—air, running water, the sea, and the seashore—are held by the state 

in "trust" for the public.xiv 

• Judicial Application: In the foundational case of M.C. Mehta v. Kamal Nath (1997) 

1 SCC 388, the Supreme Court of India explicitly integrated the PTD into the Indian 

legal framework. The court held that the state is a "trustee" of all natural resources, 

which by their nature are meant for public use and enjoyment.xv 

• Jurisprudential Implication: The PTD introduces a fiduciary morality into the 

heart of administrative law. It limits legislative and executive "pedigree" by asserting 

that a law or administrative action is invalid if it violates the state's moral duty to 

preserve the "trust" property. This effectively imposes a moral "substance" over the 

"form" of legal validity, directly contradicting the Kelsenian "Pure Theory." 

5.2. Rights of Nature: Breaking the Subject-Object Divide in Legal Personhood 

Traditional legal positivism views nature as an "object" of property, devoid of rights unless 

explicitly granted by a sovereign. However, contemporary "Green" judgments are 

dismantling this subject-object hierarchy by granting Legal Personhood to ecosystems, a 

concept championed by Christopher Stone (1972) in his seminal work, Should Trees Have 

Standing?.xvi 

• Landmark Precedent: In the Atrato River Case (Sentencia T-622/16), the 

Constitutional Court of Colombia recognized the Atrato River as a "subject of rights" 

entitled to protection, conservation, maintenance, and restoration. xvii Similarly, in 

Salim v. State of Uttarakhand (2017), the High Court of Uttarakhand declared the 

Ganges and Yamuna rivers as "living entities." 
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• The Law-Morality Convergence: These judgments break the Separability Thesis 

by recognizing the inherent value of nature—a moral and ethical proposition—as a 

sufficient basis for legal standing. By elevating an ecosystem from a "thing" to a 

"person," the judiciary incorporates ecocentric ethics into the Rule of Recognition, 

making ecological integrity a prerequisite for legal validity. 

5.3. Intergenerational Equity: The Moral Obligation to the Future as a Legal 

Constraint 

The Doctrine of Separability typically operates in the present: law is valid if it currently 

follows the prescribed pedigree. Intergenerational Equity, as theorized by Edith Brown 

Weiss (1989), challenges this by asserting that the current generation holds the Earth in trust 

for future generations, creating a temporal-moral constraint on present-day lawmaking.xviii 

• Key Jurisprudence: The most celebrated application of this principle is found in the 

Philippine Supreme Court case of Oposa v. Factoran (1993) G.R. No. 101083. The 

court allowed a class-action suit by minors (representing themselves and "generations 

yet unborn") to cancel timber license agreements. The court held that the right to a 

"balanced and healthful ecology" is so foundational that it "need not even be written 

in the Constitution," as it is "assumed to exist from the inception of humankind." 

• Re-evaluating the Distinction: Oposa demonstrates that Fundamental Legal 

Principles can be derived from the moral necessity of survival rather than a specific 

posited rule. When a court restricts the current sovereign’s "right to command" based 

on the moral rights of the "unborn," the wall between law and morality is not just 

porous; it is functionally non-existent.xix 

6. Critical Analysis: Limitations of the Separability Thesis 

The "Separability Thesis" operates on the assumption that a legal system can be functionally 

"pure" and independent of the moral climate in which it exists. However, in the context of the 

Anthropocene, this theoretical isolationism faces its most significant challenge. This section 

critically analyzes how environmental adjudication is dismantling the wall between "law" and 

"morality." 
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6.1. The Porosity of the "Is/Ought" Divide in Environmental Adjudication 

The classical positivist distinction between "the law as it is" (is) and "the law as it ought to 

be" (ought) becomes structurally untenable when courts are forced to resolve conflicts 

between economic development and ecological survival. 

• Judicial Synthesis: In environmental adjudication, courts frequently utilize these 

moral principles to interpret ambiguous statutes. For instance, when a court interprets 

"Right to Life" to include "Right to a Healthy Environment" (M.C. Mehta v. Union of 

India, 1987), it is performing a moral-legal synthesis. The "ought" (the moral 

necessity of clean air) becomes the "is" (the constitutional rule), proving that the two 

are fundamentally intertwined in practice.xx 

6.2. Lon Fuller’s "Internal Morality of Law" through an Ecological Lens 

Lon Fuller, in The Morality of Law (1964), famously challenged Hart by proposing that law 

has an "internal morality" consisting of eight functional requirements (the Desiderata), 

such as clarity, non-retroactivity, and consistency. Fuller argued that if a system fails these 

significantly, it is not "bad law"—it is not law at all. 

• The Ecological Desideratum: Applying Fuller’s lens to environmental law, we can 

argue that ecological sustainability is a functional prerequisite for the existence of 

any legal system. 

• The Failure of Purpose: Fuller defined law as "the enterprise of subjecting human 

conduct to the governance of rules." If a legal system authorizes the destruction of the 

ecological conditions necessary for human life, it fails the "congruence" between 

official action and the purpose of the law. A legal system that facilitates its own 

physical demise lacks the "internal morality" required to maintain order, thereby 

losing its character as "law" in the Fullerian sense.xxi 

6.3. The Radbruch Formula: When Ecologically Destructive Law Ceases to be Valid 

Law 

Perhaps the most direct challenge to the Separability Thesis is the Radbruch Formula 

(Radbruchsche Formel). Post-WWII, Gustav Radbruch—formerly a positivist—argued that 
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where there is a conflict between "legal certainty" and "justice," legal certainty must prevail, 

unless the conflict reaches such an "intolerable degree" that the law becomes "statutory 

lawlessness" (Radbruch, 1946).xxii 

• Intolerable Injustice as Ecocide: In modern jurisprudence, the concept of 

"Ecocide" (the widespread destruction of nature) is emerging as the environmental 

equivalent of the "intolerable injustice" Radbruch described.xxiii 

• Application: If a statute formally authorizes the total annihilation of a critical 

ecosystem (e.g., the Amazon or the Great Barrier Reef), the Radbruch Formula 

suggests that such a law is null and void because it violates the most fundamental 

tenets of justice. This "extreme injustice" threshold serves as a moral safety valve that 

invalidates posited law, directly refuting Kelsen's assertion that "any content whatever 

can be law." 

7. Administrative Law and the Enforcement of Ecological Morality 

In administrative law, the Separability Thesis historically manifested as broad "executive 

discretion," where administrative bodies were empowered to balance economic interests 

against environmental costs with minimal judicial interference. However, the rise of 

"Ecological Morality" has fundamentally redefined the boundaries of what constitutes a 

"valid" administrative exercise of power. 

7.1. Limits of Administrative Discretion: The "Precautionary Principle" as a Moral-

Legal Mandate 

The Precautionary Principle—formulated in Principle 15 of the Rio Declaration (1992)—

asserts that where there are threats of serious or irreversible damage, lack of full scientific 

certainty shall not be used as a reason for postponing cost-effective measures to prevent 

environmental degradation. 

• Jurisprudential Shift: Under classical positivism, an administrative officer’s 

discretion is bounded only by the letter of the statute (Wednesbury 

Unreasonableness). The Precautionary Principle, however, introduces a moral-legal 

imperative. In Vellore Citizens Welfare Forum v. Union of India (1996) 5 SCC 

647, the Supreme Court of India held that the Precautionary Principle and the Polluter 
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Pays Principle are "part of the Environmental Law of the country." 

• Limiting the Sovereign: By making this principle a mandatory consideration, the law 

effectively states that "neutral" administrative inaction in the face of ecological risk is 

a violation of the law. This limits the pedigree of administrative acts; a permit issued 

without considering the "precautionary" moral duty is ultra vires (beyond power), 

even if it follows all procedural formalities. 

7.2. Judicial Review of Environmental Impact Assessments (EIAs) through Ethical 

Standards 

Environmental Impact Assessments (EIAs) are the primary administrative tools for ecological 

governance. Traditionally, judicial review of EIAs was restricted to "procedural" correctness. 

• Substantive Review: Modern "Green" judgments, such as Hanuman Laxman 

Aroskar v. Union of India (2019) 15 SCC 401, have moved toward a "deep scrutiny" 

model. The court held that the EIA process is not a "mere bureaucratic ritual" but a 

substantive requirement of the Public Trust Doctrine. 

• Ethical Scrutiny: When courts invalidate an EIA for failing to account for the 

"spirit" of environmental preservation or for "concealing" ecological data, they are 

applying a moral standard of integrity and transparency. This bridges the gap 

between the Kelsenian "norm" (the EIA regulation) and the Fullerian "internal 

morality" (the requirement that laws and their application must be truthful and 

consistent with their purpose). 

8. Synthesis: Toward an Integrated Jurisprudence of Sustainability 

8.1. The Emergence of the "Ecological Grundnorm" (Completion) 

As previously noted, the shift from a formal to an Ecological Grundnorm implies that the 

"Basic Norm" of any legal system in the 21st century must be the preservation of the Earth’s 

life-support systems.xxiv 

• Validation Criterion: In this integrated framework, the "Rule of Recognition" is no 

longer just about legislative source. It includes a substantive filter: Does this rule 
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facilitate the irreversible collapse of a vital ecosystem? If the answer is yes, the rule 

fails to meet the criteria of the Ecological Grundnorm. This does not mean law is 

morality, but rather that a specific type of morality (ecological survival) has become a 

logical prerequisite for the validity of law itself (Bosselmann, 2016).xxv 

8.2. Reconciling Legal Certainty with Moral Necessity in the Climate Era 

The primary positivist objection to integrating morality into law is the threat to Legal 

Certainty. If "morality" determines validity, law becomes subjective.xxvi 

• Objective Morality of Ecology: The article posits that environmental ethics differ 

from traditional moralities (which may be subjective or religious) because they are 

grounded in the objective, physical laws of biology and physics.xxvii 

• The Paradox of Certainty: True legal certainty is impossible in a state of ecological 

collapse. A legal system that provides "certainty" for a mining company to destroy a 

watershed actually creates "existential uncertainty" for the citizenry. Therefore, by 

integrating the moral necessity of sustainability into the law, the judiciary is not 

creating "unpredictability"; it is protecting the very environmental stability upon 

which the survival and predictability of the legal order depend.xxviii 

9. Conclusion 

The analytical "Separability Thesis," while providing a functional framework for the 

development of modern legal systems, has reached a point of theoretical and practical 

exhaustion in the face of global ecological collapse. This article has evaluated the inherent 

limitations of maintaining a strict "is/ought" divide when the "is" (posited law) facilitates the 

destruction of the very biological foundations required for the "ought" (justice and human 

rights) to exist. 

Summary of Research Findings 

1. The Erosion of Pedigree: The research indicates that the "pedigree" of a law—its 

formal source in a sovereign or a rule of recognition—is no longer the sole arbiter of 

its validity in modern "Green" jurisdictions. Through the Public Trust Doctrine and 

the Rights of Nature, courts are increasingly identifying "pre-legal" moral duties that 
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override conflicting administrative statutes. 

2. The Normative Shift: Environmental ethics have transitioned from being "extra-

legal" moral considerations to being mandatory, substantive constraints on legislative 

power. The transition from anthropocentric rights to ecocentric duties represents a 

fundamental re-evaluation of the Rule of Recognition, effectively integrating 

ecological integrity into the definition of "valid law." 

3. The Functional Requirement of Sustainability: Drawing on the "Internal Morality 

of Law," this study concludes that sustainability is not merely a policy goal but a 

functional requirement for any legal order. A legal system that permits ecocide is 

inherently self-defeating and lacks the "congruence" between rule-making and the 

preservation of the community it serves. 

Policy Recommendations for Future Constitutional Interpretations 

To bridge the gap between jurisprudential theory and administrative practice, the following 

recommendations are proposed: 

• Explicit Adoption of the "Ecological Rule of Law": Constitutions should be 

interpreted as living documents where the "Right to Life" is inextricably linked to the 

"Right to a Healthy Environment." Legislative bodies must recognize that ecological 

limits are the "hard boundaries" within which all legal and economic activities must 

operate. 

• Formalization of the Sustainability Grundnorm: Administrative agencies should 

adopt the Precautionary Principle not just as a discretionary guideline, but as a 

mandatory rule of validity for all environmental impact assessments and resource 

allocations. 

• Recognition of Intergenerational Equity: Jurisprudence must move beyond 

"temporal provincialism." The rights of future generations should be recognized as a 

formal legal constraint on current legislative "sovereign commands," ensuring that 

today's legal certainty does not create tomorrow's ecological catastrophe. 
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Final Verdict 

The Separability Thesis was a luxury of an era that assumed an infinite and resilient planet. 

In the Anthropocene, the wall between law and morality has become a barrier to survival. As 

we move toward an Integrated Jurisprudence of Sustainability, the law must rediscover its 

moral heart—not as a matter of subjective preference, but as a matter of objective, planetary 

necessity. The future of the Rule of Law depends on its ability to evolve from a tool of 

human dominance to a framework for ecological stewardship. 
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