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ABSTRACT

Sexual offence laws have historically been structured around rigid gender
binaries that position men as perpetrators and women as victims, reflecting
broader patriarchal assumptions embedded within legal systems. While these
frameworks were initially justified as protective mechanisms, they have
increasingly been criticised for excluding male, transgender, and non-binary
victims and for perpetuating structural inequalities. This paper undertakes a
detailed comparative analysis of sexual offence laws in India and the United
Kingdom, examining how gender binaries continue to influence substantive
criminal law, evidentiary practices, and access to justice. Drawing upon
feminist legal theory, constitutional jurisprudence, and international human
rights law, the study argues that India’s legal framework remains deeply
entrenched in gender-specific assumptions despite progressive constitutional
mandates. In contrast, the United Kingdom has moved toward a consent-
based and largely gender-neutral legal regime, particularly under the Sexual
Offences Act 2003. Through an examination of statutory provisions, judicial
interpretations, and international obligations under instruments such as
CEDAW and the ICCPR, this paper advocates for a reconceptualisation of
sexual offences as violations of bodily autonomy and human dignity.

The paper concludes by proposing comprehensive doctrinal and legislative
reforms aimed at dismantling gender binaries in Indian law while ensuring
that gender-sensitive protections for women are not diluted. It emphasises
the need for a nuanced framework that balances formal neutrality with
substantive equality.
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1. Introduction

Sexual violence continues to constitute one of the most pervasive and deeply entrenched
violations of human rights across societies, cutting across geographical, cultural, and socio-
economic boundaries. It is not merely an issue of isolated criminal conduct but reflects broader
systemic inequalities embedded within social, cultural, and legal structures. The persistence of
sexual violence is closely linked to entrenched hierarchies of power, particularly those
grounded in gender, which shape both the occurrence of such violence and the responses of
legal institutions to it.! In this sense, sexual violence cannot be understood solely through the
lens of criminal law; rather, it must be situated within a wider socio-legal framework that

recognises the interplay between law, power, and social norms.

Historically, the regulation of sexual offences within legal systems has mirrored prevailing
societal values, especially those informed by patriarchal ideologies and rigid constructions of
gender roles. Traditional legal frameworks conceptualised sexual offences through a binary
paradigm, wherein men were presumed to be perpetrators and women passive victims.? This
binary construction was not only reflective of dominant social attitudes but also actively shaped
legal doctrine, influencing the drafting of statutes and the interpretation of laws by courts. By
embedding such assumptions within the legal framework, the law has played a significant role

in reinforcing gender hierarchies and legitimising unequal power relations.

The consequences of this gendered construction have been far-reaching and deeply
problematic. One of the most significant implications is the systematic exclusion of male,
transgender, and non-binary individuals from the protective ambit of sexual offence laws.? By
defining victims and perpetrators in strictly gendered terms, the law fails to acknowledge the
diverse realities of sexual violence, thereby denying recognition and redress to many survivors.
Additionally, these frameworks have reinforced harmful stereotypes surrounding female
sexuality, often linking victimhood to notions of chastity, modesty, and moral virtue.* Such
stereotypes have historically influenced judicial reasoning, leading to the discrediting of

victims based on their sexual history or perceived moral character.

As a result, sexual offence law has often functioned not merely as a tool for delivering justice
but as a mechanism of social control. It has regulated acceptable forms of sexual behaviour and
reinforced normative standards of morality, sometimes at the expense of individual autonomy

and dignity.” The focus on morality rather than consent has meant that the legal system
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frequently prioritises the preservation of social order over the protection of individual rights.
This approach undermines the core purpose of criminal law, which is to address harm and

ensure justice for victims.

The emergence of feminist legal scholarship has been instrumental in challenging these
entrenched assumptions and exposing the limitations of traditional legal frameworks. Scholars
such as Catharine MacKinnon have argued that the law’s claim to neutrality is often illusory,
as it conceals underlying power structures that perpetuate gender inequality.® Similarly, Carol
Smart has emphasised that law operates as a gendered discourse that privileges male
perspectives while marginalising women’s experiences.” These critiques highlight the need to
move beyond formal equality toward a more substantive understanding of justice that accounts

for structural disadvantage.

At the same time, developments in international human rights law have contributed to a
significant paradigm shift in the understanding of sexual violence. Instruments such as the
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) and
the UN Declaration on the Elimination of Violence against Women have reframed sexual
violence as a violation of fundamental human rights, including dignity, autonomy, and
equality.® This shift marks a departure from traditional morality-based approaches and
emphasises the responsibility of states to protect individuals from gender-based violence and

to ensure access to justice.

Against this evolving legal and theoretical backdrop, a comparative analysis between India and
the United Kingdom provides a valuable framework for examining different approaches to
reform. India’s sexual offence laws continue to be shaped by colonial-era legislation,
particularly the Indian Penal Code of 1860, which retains gender-specific definitions and
reflects outdated assumptions about sexuality and victimhood.” In contrast, the United
Kingdom has undertaken significant reforms, most notably through the Sexual Offences Act

2003, which adopts a consent-based and largely gender-neutral approach.'

This divergence between the two jurisdictions highlights the complex interplay between
tradition, constitutional values, and evolving social norms. It raises critical questions about the
extent to which legal systems can and should adapt to changing understandings of gender and
sexuality. More importantly, it underscores the need to reimagine sexual offence law in a

manner that prioritises autonomy, dignity, and equality, while remaining sensitive to the
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realities of gendered violence.

2. Conceptual Framework: Gender, Power, and Legal Regulation

The regulation of sexual offences cannot be adequately understood without situating it within
the broader conceptual framework of gender, power, and legal regulation. Law does not operate
in isolation; rather, it is deeply embedded within social structures that shape and are shaped by
power relations. In the context of sexual violence, these power relations are predominantly

gendered, reflecting historical patterns of male dominance and female subordination."

Legal frameworks governing sexual offences often claim neutrality and objectivity, yet they
are frequently informed by underlying assumptions about gender roles, sexuality, and morality.
These assumptions influence not only the content of legal rules but also their interpretation and
application by courts. Consequently, the law may inadvertently reproduce the very inequalities
it seeks to address.'? This paradox lies at the heart of contemporary debates on sexual offence

law reform.

The concept of power is central to understanding sexual violence. Rather than being merely an
act of physical aggression, sexual violence is often an assertion of control and domination. It
is closely linked to social hierarchies that privilege certain groups while marginalising others."
In this sense, the law’s response to sexual violence must go beyond punishing individual

offenders and address the structural conditions that enable such violence to occur.

Furthermore, legal regulation of sexuality has historically been intertwined with moral
governance. Laws relating to sexual offences have often sought to enforce societal norms
regarding acceptable sexual behaviour, particularly for women.'* This moralistic approach has
resulted in the policing of sexuality rather than the protection of autonomy, thereby

undermining the rights of individuals to make choices about their own bodies.

In recent years, there has been a gradual shift toward recognising sexual autonomy and consent
as central principles of sexual offence law. However, this transition remains incomplete and
contested, particularly in jurisdictions where traditional norms continue to exert significant
influence. The challenge lies in reconciling the need for gender-sensitive protections with the

principles of equality and inclusivity.'
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2.1 Feminist Legal Theory and Structural Inequality

Feminist legal theory provides a critical framework for analysing the limitations of traditional
sexual offence laws and exposing the structural inequalities embedded within them. It
challenges the assumption that law is a neutral arbiter of justice and instead highlights how

legal systems reflect and perpetuate existing power hierarchies.'¢

Catharine MacKinnon’s seminal work represents a foundational contribution to this field. She
reconceptualises sexual violence not as isolated incidents of deviant behaviour but as systemic
expressions of gender inequality. According to MacKinnon, the law plays an active role in
sustaining male dominance by normalising coercive practices and failing to adequately
recognise women’s experiences of subordination.’” This perspective shifts the focus from

individual culpability to structural conditions, thereby broadening the scope of legal analysis.

Building on this critique, feminist scholars argue that the notion of consent itself is deeply
problematic within unequal power structures. Consent, as traditionally understood in law,
presumes a level playing field between parties. However, in reality, power imbalances—
whether based on gender, economic status, or social position—can significantly constrain an
individual’s ability to make free and voluntary choices.'® As a result, the legal emphasis on

consent may obscure the coercive dynamics underlying many instances of sexual violence.

Carol Smart further develops this critique by characterising law as a gendered discourse that
constructs and reinforces social hierarchies. She argues that legal language and categories are
not neutral but are shaped by male-centric perspectives that marginalise women’s
experiences.' For instance, judicial expectations regarding resistance or immediate reporting
often fail to account for the psychological impact of trauma, thereby disadvantaging victims

within the legal process.

In the Indian context, constitutional jurisprudence appears to recognise the need for a more
substantive understanding of equality. Articles 14 and 15 of the Constitution provide a
framework for addressing structural disadvantage, and judicial interpretations have emphasised
that formal equality may not be sufficient to achieve genuine justice. In State of Kerala v. N.M.
Thomas, the Supreme Court acknowledged that differential treatment may be necessary to
address historical inequalities.?® This recognition aligns with feminist critiques that call for a

more nuanced approach to equality.
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However, despite these constitutional advancements, statutory law in India continues to reflect
gender-specific assumptions, particularly in the domain of sexual offences. The persistence of
such provisions highlights a disconnect between constitutional principles and legislative
frameworks.?! This gap underscores the need for comprehensive reform that aligns statutory

law with contemporary understandings of equality and autonomy.

At the same time, feminist scholars caution against the uncritical adoption of gender-neutral
laws. While gender neutrality may appear progressive, it can inadvertently obscure the
structural realities of gendered violence.?> Women continue to constitute the majority of victims
of sexual violence, and any legal framework must account for this disproportionate impact. A
purely neutral approach may fail to provide adequate protection or may dilute the recognition

of gender-based harm.

The challenge, therefore, lies in striking a balance between inclusivity and sensitivity to
structural inequality. Legal frameworks must be capable of recognising diverse victim
experiences while also addressing the systemic nature of gender-based violence. This requires
a shift from formal equality to substantive equality, ensuring that the law not only treats

individuals equally but also accounts for differences in power and vulnerability.?

Ultimately, feminist legal theory compels a re-examination of the foundational assumptions
underlying sexual offence law. It calls for a transformation of legal discourse to prioritise
autonomy, dignity, and equality, while remaining attentive to the complex realities of power
and subordination. Such a reorientation is essential for creating a legal system that is truly

responsive to the needs of all individuals.

2.2 Human Rights and Sexual Autonomy

The emergence of the human rights framework has fundamentally transformed the legal and
conceptual understanding of sexual violence. Traditionally, sexual offences were regulated
through a morality-based lens, wherein the primary concern of the law was the preservation of
societal values such as chastity, honour, and public decency. This approach often reduced
victims to bearers of familial or societal honour, thereby obscuring the individual harm caused
by sexual violence.'" In contrast, the human rights paradigm reorients the focus toward the
individual, recognising sexual violence as a violation of personal autonomy, dignity, and

equality.
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At the international level, this shift is most prominently reflected in instruments such as the
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW).
CEDAW imposes a positive obligation on states to eliminate discrimination against women in
all forms, including gender-based violence.” Through its General Recommendations,
particularly General Recommendation No. 19 and No. 35, the CEDAW Committee has
clarified that gender-based violence constitutes a form of discrimination that seriously inhibits
women’s ability to enjoy rights and freedoms on an equal basis with men.'® This interpretation
expands the scope of state responsibility, requiring not only the enactment of protective laws
but also the effective implementation of measures to prevent, investigate, and punish acts of

violence.

The human rights approach also challenges the traditional public-private dichotomy that has
historically limited state intervention in matters considered “private,” such as domestic or
marital relationships. By recognising that violations occurring within private spheres can have
profound public consequences, international law has emphasised the duty of states to exercise
due diligence in addressing such harms.!” This development is particularly significant in the
context of marital rape, which has long been shielded from legal scrutiny under the guise of

marital privacy.

Martha Nussbaum’s capabilities approach provides a robust philosophical foundation for this
shift toward autonomy-based protection. Nussbaum identifies bodily integrity as a core human
capability, essential for the exercise of other fundamental freedoms.'® Sexual violence, by
violating bodily integrity, not only causes immediate physical and psychological harm but also
undermines an individual’s ability to participate fully in social, economic, and political life.
From this perspective, the protection of sexual autonomy becomes a prerequisite for the

realisation of broader human rights.

Furthermore, the UN Declaration on the Elimination of Violence against Women explicitly
recognises a wide range of acts—including physical, sexual, and psychological violence—as
violations of human rights.”” Importantly, it affirms that such violence can occur in both public
and private spheres, thereby dismantling the traditional barriers that have prevented legal
intervention in domestic contexts. This recognition has influenced national legal systems by
encouraging the criminalisation of previously overlooked forms of violence and by promoting

victim-centred approaches to justice.
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Regional human rights jurisprudence has also contributed to the development of this
framework. For instance, the European Court of Human Rights has consistently held that states
have a positive obligation to protect individuals from sexual violence under provisions relating
to the right to life and the prohibition of inhuman or degrading treatment.?® Such decisions
reinforce the principle that state inaction or inadequate response can itself constitute a violation

of human rights.

Despite these advancements, significant challenges remain in translating human rights norms
into effective domestic legal frameworks. In many jurisdictions, including India, legal reforms
have been uneven and often influenced by socio-cultural considerations. While constitutional
principles emphasise dignity and equality, their application in the context of sexual offences
remains inconsistent.?' This gap highlights the need for a more integrated approach that aligns

domestic laws with international human rights standards.

Another critical dimension of the human rights framework is its emphasis on consent as the
cornerstone of lawful sexual relations. Unlike morality-based approaches that focus on the
character or behaviour of the victim, the consent-based model centres on the autonomy of the
individual.?* This shift has significant implications for legal definitions of sexual offences,
evidentiary standards, and judicial reasoning. It requires courts to assess the presence or
absence of voluntary agreement rather than relying on stereotypes or assumptions about

behaviour.

However, the concept of consent itself is not without complexities. Critics argue that a narrow
focus on consent may fail to capture the broader context of coercion and power imbalance.”
For instance, situations involving economic dependence, social pressure, or psychological
manipulation may technically involve “consent” but still raise serious concerns about
autonomy. Therefore, a nuanced understanding of consent is essential, one that takes into

account the structural conditions under which decisions are made.

In conclusion, the human rights framework represents a significant departure from traditional
approaches to sexual offence law. By prioritising autonomy, dignity, and equality, it provides a
more comprehensive and inclusive basis for addressing sexual violence. However, the effective
realisation of these principles requires not only legal reform but also a transformation in

societal attitudes and institutional practices. The challenge lies in ensuring that human rights
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norms are not merely aspirational but are meaningfully implemented in ways that enhance

access to justice and protect the rights of all individuals.

3. Evolution of Sexual Offence Laws in India

The development of sexual offence laws in India is deeply intertwined with the country’s
colonial history, post-independence constitutional values, and evolving societal norms. The
legal framework governing sexual offences has not emerged in a vacuum; rather, it reflects a
complex interplay of imported colonial ideologies and indigenous socio-cultural structures.
Understanding this evolution is essential to identifying the limitations of the current legal

regime and the challenges associated with reform.

Indian criminal law, particularly in the domain of sexual offences, continues to bear the imprint
of colonial governance. The Indian Penal Code of 1860, drafted under the leadership of Lord
Macaulay, introduced a codified system of criminal law that sought to standardise legal
principles across the colony.** While this codification was significant in establishing a uniform
legal framework, it also transplanted Victorian moral values into the Indian context, often

without adequate consideration of local realities.

The colonial approach to sexual offences was shaped by a paternalistic and moralistic
worldview that prioritised the preservation of social order over the protection of individual
rights.** Sexual offences were conceptualised not primarily as violations of personal autonomy
but as offences against morality and decency. This orientation influenced both the definition of

offences and the evidentiary standards applied in their adjudication.

Post-independence, the Indian Constitution introduced transformative principles of equality,
dignity, and fundamental rights. However, the process of aligning colonial-era laws with these
constitutional values has been gradual and incomplete.*® While legislative amendments and
judicial interventions have sought to modernise the law, many underlying assumptions rooted

in colonial ideology continue to persist.

3.1 Colonial Legacy and Its Enduring Impact

The Indian Penal Code of 1860 remains the cornerstone of India’s criminal law, including
provisions relating to sexual offences. Its definition of rape under Section 375 historically

reflected the influence of Victorian morality, which emphasised chastity, modesty, and the
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protection of female virtue.*” This definition was notably narrow, excluding several forms of
sexual violence that did not conform to the traditional understanding of penile-vaginal
intercourse. As a result, many acts that would today be recognised as serious violations of

bodily integrity were not legally acknowledged.

Moreover, the colonial framework reinforced heteronormative assumptions by conceptualising
sexual offences within a strictly male-perpetrator and female-victim paradigm.*® This binary
approach not only excluded male and non-binary victims but also failed to account for the
diversity of sexual experiences and identities. The law thus reflected and perpetuated a limited
understanding of sexuality, rooted in the moral and cultural norms of Victorian England rather

than the lived realities of Indian society.

A particularly significant aspect of this colonial legacy is the prioritisation of societal morality
over individual autonomy. The legal framework treated sexual offences as transgressions
against community standards rather than violations of personal rights.*® This is evident in the
emphasis placed on factors such as the victim’s character, reputation, and sexual history, which
were often used to assess credibility and determine the outcome of cases. Such considerations

reveal a moralistic orientation that undermines the principle of equality before the law.

The enduring impact of colonial ideology is also visible in the retention of certain outdated
legal doctrines, such as the marital rape exception. Rooted in the notion of implied consent
within marriage, this exception reflects historical assumptions about the subordination of
women and the sanctity of marital relations.* Despite significant social and legal
developments, this provision continues to exist in Indian law, highlighting the persistence of

colonial-era thinking.

Furthermore, the colonial legal system introduced evidentiary practices that placed a
disproportionate burden on victims. The requirement of corroboration, the emphasis on
physical resistance, and the scrutiny of the victim’s conduct all contributed to a legal
environment that was often hostile to survivors of sexual violence.*! Although many of these
practices have been challenged and reformed over time, their legacy continues to influence

judicial attitudes and decision-making.

It is also important to note that colonial law functioned as an instrument of governance, aimed

at regulating the behaviour of the colonised population. Sexuality, in particular, was subject to
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strict control, reflecting the colonial state’s interest in maintaining social order.* This
regulatory approach extended beyond criminal law to include broader social policies,

reinforcing hierarchical structures and limiting individual freedoms.

In contemporary India, the persistence of these colonial legacies presents a significant
challenge to legal reform. While amendments to the law have expanded the definition of sexual
offences and introduced more victim-centric provisions, the underlying framework remains
influenced by outdated assumptions.*® This creates a tension between the progressive ideals
enshrined in the Constitution and the continued reliance on a legal structure rooted in colonial

morality.

Addressing this tension requires a fundamental rethinking of sexual offence law, moving
beyond incremental reforms toward a more comprehensive transformation. Such a
transformation must prioritise autonomy, dignity, and equality, while also recognising the
diverse experiences of victims. It must also involve a critical examination of the historical
foundations of the law, ensuring that colonial legacies do not continue to shape contemporary

legal discourse.

In conclusion, the colonial origins of India’s sexual offence laws have had a profound and
lasting impact on their structure and operation. While significant progress has been made in
recent decades, the influence of Victorian morality and colonial governance continues to be
felt. A meaningful reform process must therefore engage with this history, seeking to dismantle
outdated assumptions and create a legal framework that is responsive to the needs of a modern,

pluralistic society.

3.2 Post-Independence Developments

The evolution of sexual offence laws in post-independence India has been characterised by
gradual and often reactive reform, largely driven by public outrage and judicial intervention
rather than sustained legislative foresight. While the Constitution of India introduced
transformative ideals of equality, dignity, and personal liberty, the translation of these principles
into the domain of sexual offence law has been uneven and incomplete.** The persistence of
colonial-era provisions necessitated periodic amendments, yet these reforms have often

addressed symptoms rather than structural deficiencies.
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One of the earliest significant reforms was the Criminal Law (Amendment) Act, 1983, which
was enacted in response to widespread public protest following the custodial rape case of
Tukaram v. State of Maharashtra (Mathura case).** The 1983 amendment introduced important
changes, including the criminalisation of custodial rape, the shifting of the burden of proof in
certain circumstances, and restrictions on the admissibility of evidence relating to the victim’s
past sexual history. These changes represented a critical acknowledgment of the power

imbalances inherent in custodial settings and sought to provide greater protection to victims.

However, despite these advancements, the 1983 reforms did not fundamentally alter the
structure of the law. The definition of rape remained narrow, and the underlying assumptions
regarding gender roles and sexuality were largely untouched.*® The legal framework continued
to operate within a paradigm that prioritised penetration as the defining element of rape, thereby

excluding a wide range of non-penetrative sexual offences.

A more comprehensive attempt at reform emerged in the aftermath of the 2012 Delhi gang rape
incident, which triggered nationwide protests and renewed scrutiny of India’s sexual offence
laws. In response, the government constituted the Justice J.S. Verma Committee, which
undertook an extensive review of existing laws and recommended far-reaching reforms.*” The
Committee’s report marked a watershed moment in Indian legal discourse, advocating for a

shift toward a rights-based and gender-sensitive framework.

Significantly, the Justice Verma Committee recommended the adoption of gender-neutral
definitions of sexual offences, the criminalisation of marital rape, and the expansion of the
definition of sexual assault to include a broader range of acts. It also emphasised the importance
of police accountability, victim protection, and institutional reform.*® These recommendations
reflected a progressive understanding of sexual violence as a violation of autonomy and dignity

rather than merely a moral or social transgression.

Despite the progressive nature of the Verma Committee’s recommendations, the subsequent
Criminal Law (Amendment) Act, 2013 fell short of fully implementing them.** While the 2013
amendment expanded the definition of rape and introduced new offences such as stalking and
voyeurism, it retained the marital rape exception and did not adopt a fully gender-neutral
framework. This partial implementation highlights the tension between progressive legal

reform and prevailing socio-cultural attitudes.
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The post-independence trajectory of sexual offence law in India thus reveals a pattern of
incremental change, often catalysed by crises rather than guided by a coherent long-term vision.
While significant progress has been made, the persistence of structural limitations underscores

the need for more comprehensive and proactive reform.

3.3 Structural Limitations

Despite multiple legislative interventions, the Indian legal framework governing sexual
offences continues to exhibit significant structural limitations, particularly in its treatment of
gender. One of the most critical shortcomings is the continued exclusion of male, transgender,
and non-binary individuals from the scope of rape laws.*® The definition of rape under Indian
law remains gender-specific, recognising only women as victims and men as perpetrators. This
approach not only fails to reflect the realities of sexual violence but also undermines the

constitutional guarantee of equality.

The exclusion of non-female victims has serious implications for access to justice. Individuals
who do not fall within the legally recognised category of “victim” are often forced to rely on
less specific provisions, such as those relating to “unnatural offences” or general assault, which
do not adequately capture the gravity of sexual violence.”! This legal gap perpetuates

invisibility and marginalisation, denying recognition to a significant segment of survivors.

Moreover, the persistence of gender-specific provisions reinforces stereotypical assumptions
about masculinity and victimhood. It perpetuates the notion that men cannot be victims of
sexual violence and that women are inherently vulnerable.*? Such stereotypes not only distort
legal understanding but also discourage reporting and contribute to the under-enforcement of

laws.

Another structural limitation lies in the continued existence of the marital rape exception,
which reflects deeply entrenched patriarchal norms. By presuming irrevocable consent within
marriage, the law effectively denies married women the right to bodily autonomy.** This
exception stands in stark contrast to constitutional principles of dignity and equality, as well as

international human rights standards.

Additionally, procedural and evidentiary challenges continue to hinder the effective

implementation of sexual offence laws. Delays in investigation, inadequate forensic
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infrastructure, and insensitive handling of cases by law enforcement agencies contribute to low
conviction rates.>* While legal reforms have sought to address some of these issues, their impact

has been limited by systemic inefficiencies and lack of institutional accountability.

These structural limitations highlight the need for a more inclusive and comprehensive
approach to legal reform. Addressing gender bias, recognising diverse victim experiences, and
strengthening institutional mechanisms are essential steps toward creating a more equitable

legal framework.

4. Consent and Judicial Interpretation in India

Consent lies at the heart of sexual offence law, serving as the key determinant of the legality of
sexual acts. However, its interpretation within Indian jurisprudence has been fraught with
inconsistencies and influenced by deeply ingrained social and cultural assumptions.*>® Rather
than being treated as a clear and objective standard, consent has often been interpreted through

a lens shaped by stereotypes about gender, sexuality, and morality.

Historically, courts have relied on problematic indicators of consent, such as the presence of
physical resistance or the promptness of reporting the offence.®® The expectation that a
“genuine” victim would physically resist or immediately report the crime fails to account for
the complex psychological and social dynamics of sexual violence. Victims may refrain from
resisting due to fear, coercion, or shock, and delays in reporting are often attributable to stigma,

trauma, or lack of access to support systems.

The judiciary has, in certain instances, sought to move away from these outdated assumptions.
In State of Maharashtra v. Madhukar Mardikar, the Supreme Court held that a woman’s past
sexual history is irrelevant to her credibility and that even a woman of “easy virtue” is entitled
to privacy and dignity.”” This judgment marked a significant step toward recognising sexual

autonomy and rejecting moralistic evaluations of victim behaviour.

However, despite such progressive pronouncements, inconsistencies persist in judicial
decision-making, particularly at the trial court level. Courts have, at times, continued to rely on
stereotypes, questioning the credibility of victims based on their conduct, attire, or relationship
with the accused.*® This inconsistency undermines the development of a coherent jurisprudence

on consent and creates uncertainty in the application of the law.
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Another area of concern is the treatment of consent in cases involving deception, particularly
false promises of marriage. Courts have struggled to distinguish between genuine consent and
consent obtained through fraud, leading to divergent interpretations.>® This lack of clarity
further complicates the legal understanding of consent and highlights the need for more precise

doctrinal guidance.

In recent years, there has been a gradual shift toward a more nuanced understanding of consent,
influenced by both judicial decisions and legislative reforms. The emphasis is increasingly on
the presence of voluntary and informed agreement rather than the absence of resistance.*
However, this transition remains incomplete, and the legacy of earlier assumptions continues

to influence legal reasoning.

In conclusion, while Indian jurisprudence has made important strides in redefining consent,
significant challenges remain. Achieving a truly autonomy-based framework requires not only
doctrinal clarity but also a transformation in judicial attitudes and societal perceptions. Only

then can the law effectively protect the rights and dignity of all individuals.

5. Marital Rape Immunity

5.1 Historical Foundations

The doctrine of marital rape immunity is historically rooted in the concept of implied and
irrevocable consent within marriage, most notably articulated by Sir Matthew Hale in the 18th
century.®! Hale’s proposition—that a husband cannot be guilty of raping his wife because she
has, by marriage, given irrevocable consent—reflects deeply entrenched notions of marital
unity and female subordination. This doctrine is premised on the idea that the legal identity of

the wife is subsumed within that of the husband, thereby negating her autonomy over her own
body.

Such a framework is incompatible with contemporary understandings of individual rights and
dignity. It treats marriage as a contractual arrangement that extinguishes the possibility of
withdrawal of consent, thereby denying the fundamental principle that consent must be
continuous and freely revocable.®> Feminist scholars have criticised this doctrine as a
manifestation of patriarchal control, which legitimises sexual violence within the private sphere

under the guise of marital rights.
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5.2 Comparative Developments

The United Kingdom decisively rejected the doctrine of marital rape immunity in the landmark
case of R v R.*®* In this case, the House of Lords held that the marital rape exemption was
anachronistic and incompatible with modern legal principles. The Court recognised that
marriage does not imply irrevocable consent and affirmed that a wife retains her autonomy and

right to refuse sexual relations.

This decision marked a significant shift toward a consent-based framework, emphasising that
consent must be ongoing and can be withdrawn at any time. It also reflected broader societal
changes, including the recognition of women’s rights and the evolution of marriage as a
partnership of equals rather than a hierarchical institution.** The abolition of marital rape
immunity in the UK has since been reinforced through statutory provisions and judicial

interpretation, establishing a clear legal standard.

5.3 Indian Position

In contrast, Indian law continues to retain the marital rape exception under Exception 2 to
Section 375 of the Indian Penal Code, which excludes non-consensual sexual intercourse by a
husband with his wife (above a certain age) from the definition of rape.®® This exception
represents a significant inconsistency within the legal framework, as it contradicts

constitutional principles of equality, dignity, and personal liberty.

Judicial challenges to this provision have highlighted the tension between constitutional values
and societal norms. Courts have been reluctant to strike down the exception, often citing
concerns about the potential misuse of the law and the need to preserve the institution of
marriage.® However, such arguments have been widely criticised for prioritising social

considerations over individual rights.

The continued existence of marital rape immunity in India underscores the persistence of
patriarchal assumptions within the legal system. It reflects a failure to fully recognise women’s
autonomy and reinforces the notion that marriage confers a right to sexual access. Addressing
this issue is essential for aligning Indian law with both constitutional mandates and

international human rights standards.
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6. Consent, Deception, and Moral Policing

Indian jurisprudence on consent in cases involving false promises to marry illustrates the
complex interplay between legality and morality. Courts have frequently been called upon to
determine whether consent obtained under a promise of marriage constitutes valid consent or

amounts to rape under a misconception of fact.®’

In several cases, courts have held that consent obtained through a false promise of marriage
may vitiate consent if it is established that the promise was made without any intention of being
fulfilled. However, the application of this principle has been inconsistent, with courts often
engaging in moral evaluations of the parties’ conduct.®® This has led to uncertainty in the legal

standard and has blurred the distinction between criminal wrongdoing and moral transgression.

The tendency to scrutinise the behaviour and character of the victim in such cases reflects a
broader pattern of moral policing within sexual offence law. Rather than focusing solely on the
presence or absence of consent, courts sometimes assess the legitimacy of the relationship or
the moral character of the individuals involved.®® This approach undermines the principle of

autonomy and shifts attention away from the conduct of the accused.

In contrast, comparative legal frameworks, particularly in the United Kingdom, adopt a
narrower approach to deception. Under the Sexual Offences Act 2003, consent is vitiated only
in limited circumstances, such as deception regarding the nature or purpose of the act or the
identity of the person.” This approach provides greater clarity and avoids the conflation of

moral and legal considerations.

7. Sexuality and Constitutional Morality

The concept of constitutional morality has emerged as a critical tool for adjudicating issues
related to sexuality and individual rights in India. The Supreme Court’s decision in Navtej
Singh Johar v. Union of India marked a transformative moment in this regard, decriminalising

consensual same-sex relations and affirming the principles of dignity, autonomy, and equality.”

The judgment emphasised that constitutional morality must prevail over societal or
majoritarian morality, particularly in matters concerning fundamental rights. It recognised that
the Constitution is a living document that must be interpreted in light of evolving social values

and human rights standards.
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This progressive approach stands in contrast to earlier decisions such as Suresh Kumar Koushal
v. Naz Foundation, where the Court upheld the criminalisation of same-sex relations by
deferring to legislative judgment and societal norms.” The shift from Koushal to Navtej Johar
reflects a broader transformation in judicial thinking, highlighting the growing importance of

autonomy and dignity in constitutional interpretation.

8. Forensic Evidence and Misconceptions

The role of forensic evidence in sexual offence cases is crucial, yet it has often been undermined
by outdated practices and misconceptions. One such practice is the reliance on potency testing,
which seeks to determine the accused’s ability to perform sexual intercourse.” This test is
scientifically questionable and legally irrelevant, as the offence of rape does not depend on the

accused’s potency.

Similarly, the now-discredited “two-finger test” was historically used to assess the sexual
history of victims, reflecting deeply problematic assumptions about virginity and consent.”
Although this practice has been condemned by courts and medical authorities, its legacy

continues to influence perceptions within the criminal justice system.

Modern forensic and psychiatric guidelines emphasise the need for evidence-based approaches
that respect the dignity and autonomy of victims.” This includes the use of advanced medical
techniques, proper documentation, and sensitivity in handling cases. Strengthening forensic
infrastructure and training is essential for improving the quality of evidence and ensuring fair

trials.

9. Crisis-Driven Reform and Penal Populism

Legal reform in India has often been reactive, driven by public outrage following high-profile
incidents rather than systematic policy analysis.”® While such responses demonstrate societal
concern, they can lead to the adoption of measures that prioritise severity of punishment over

effectiveness.

The concept of penal populism refers to the tendency of policymakers to enact harsher penalties
in response to public demand, often without considering their impact on deterrence or justice.”
In the context of sexual offences, this has resulted in increased sentencing provisions, including

the introduction of the death penalty in certain cases.
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However, scholars argue that excessive reliance on punitive measures may undermine due
process and fail to address the root causes of sexual violence.” Effective reform requires a
holistic approach that includes prevention, education, and institutional accountability, rather

than a sole focus on punishment.

10. United Kingdom: A Consent-Based Framework

The Sexual Offences Act 2003 represents a significant shift in the UK’s approach to sexual
offence law, placing consent at the centre of the legal framework.” The Act defines consent as
“agreement by choice, with the freedom and capacity to make that choice,” thereby

emphasising autonomy and communication.

The legislation also introduces evidentiary and conclusive presumptions regarding consent,
providing clarity in cases involving coercion, deception, or incapacity.®*® These provisions

enhance legal certainty and reduce reliance on stereotypes or subjective interpretations.

Furthermore, the UK framework adopts a gender-neutral approach, recognising that individuals
of any gender can be victims or perpetrators of sexual offences. This inclusivity reflects a more
comprehensive understanding of sexual violence and aligns with contemporary human rights

standards.

11. Comparative Analysis

A comparative analysis of India and the United Kingdom reveals fundamental differences in
their approaches to sexual offence law. While India’s framework remains influenced by
historical and cultural factors, the UK has embraced a more progressive, consent-based

model.®!

India’s emphasis on protection often results in paternalistic measures that reinforce gender
stereotypes, whereas the UK prioritises autonomy and individual choice. However, the UK
model is not without challenges, particularly in addressing structural inequalities and ensuring

effective implementation.

International human rights law provides a useful framework for reconciling these approaches,

emphasising the need for both equality and protection.®
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12. Reimagining Indian Law

Reforming sexual offence law in India requires a comprehensive and multi-dimensional
approach. Key reforms should include the adoption of gender-neutral definitions, the abolition

of marital rape immunity, and the strengthening of evidentiary safeguards.®

Institutional reforms are equally important, including training for law enforcement, judicial
sensitisation, and improved forensic infrastructure. Comparative experiences, particularly from

jurisdictions like the UK, offer valuable insights into effective legal design.

Ultimately, reform must be guided by constitutional principles and international human rights

standards, ensuring that the law protects the dignity and autonomy of all individuals.
13. Conclusion

The persistence of gender binaries in sexual offence law reflects broader societal inequalities
and historical legacies. While significant progress has been made, particularly in jurisdictions
like the United Kingdom, India continues to grapple with deeply entrenched structural and

cultural challenges.

A shift toward autonomy-based frameworks is essential for ensuring that sexual offence laws
are responsive to contemporary realities. This requires not only legislative reform but also a
transformation in legal consciousness, moving away from morality-based approaches toward

principles of dignity, equality, and consent.

Only through such a comprehensive reimagining can the law fulfil its role as an instrument of
justice, capable of addressing the complexities of sexual violence in a modern, pluralistic

society.
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