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ABSTRACT 

The issue of criminalization of marital rape in India has emerged as one of 
the most contentious debates in contemporary constitutional law. While rape 
outside marriage is a punishable offence under the Indian Penal Code, 1860, 
Exception 2 to Section 375 continues to exclude marital rape from its ambit. 
This exception raises serious concerns regarding gender equality, bodily 
autonomy, and the protection of fundamental rights within the institution of 
marriage.  

This paper critically examines the legal position of marital rape in India 
through a constitutional lens. It evaluates judicial developments, 
comparative jurisprudence, and socio-legal challenges. The study argues that 
the marital rape exception is inconsistent with modern constitutional values 
and requires urgent reform, while also addressing concerns related to misuse 
and evidentiary difficulties.   

Keywords: Marital Rape; Section 375 IPC; Constitutional Law; Gender 
Justice; Article 14; Article 21; Criminal Law Reform; India. 
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Introduction  

Marriage in India has traditionally been regarded as a sacred and inviolable institution, often 

shielded from legal intervention. The doctrine of implied consent within marriage historically 

justified the non-recognition of marital rape as an offence. This notion, rooted in colonial legal 

traditions, treated the wife as having irrevocably consented to sexual relations upon marriage, 

thereby denying her autonomy over her own body.  

However, contemporary constitutional jurisprudence has increasingly emphasized individual 

dignity and personal liberty. The growing discourse on women’s rights and gender equality 

has challenged the legitimacy of the marital rape exception. The conflict between traditional 

societal values and evolving constitutional norms forms the core of the debate on criminalizing 

marital rape in India.   

Research Methodology  

This research adopts a doctrinal methodology, focusing on the analysis of statutory provisions, 

constitutional principles, and judicial precedents. Primary sources include legislative texts 

such as the Indian Penal Code, 1860 and landmark judicial decisions. Secondary sources 

include law commission reports, scholarly articles, and comparative legal studies.  

In addition to doctrinal analysis, the study incorporates a comparative perspective by 

examining how different jurisdictions have addressed marital rape. This approach helps in 

identifying global trends and assessing their applicability in the Indian context, thereby 

providing a comprehensive understanding of the issue.   

Legal Framework in India  

Section 375 and Exception 2  

Section 375 of the Indian Penal Code, 1860 defines rape and lays down the circumstances 

under which sexual intercourse constitutes an offence. However, Exception 2 to this provision 

explicitly excludes sexual intercourse between a husband and his wife from the definition of 

rape, provided the wife is above a certain age. This exception creates a legal immunity for 

husbands, effectively denying married women protection under criminal law.  
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The existence of this exception reflects an outdated understanding of marriage and consent. It 

assumes that consent is perpetual and irrevocable within marriage, which is inconsistent with 

modern legal principles recognizing autonomy and bodily integrity. The provision thus creates 

an artificial distinction between married and unmarried women, raising serious constitutional 

concerns.   

Protection under Other Laws  

Although marital rape is not recognized as a criminal offence, certain forms of protection are 

available under civil laws such as the Protection of Women from Domestic Violence Act, 

2005. This legislation recognizes sexual abuse as a form of domestic violence and provides 

remedies such as protection orders and monetary relief.  

However, these remedies are primarily civil in nature and lack the deterrent effect of criminal 

sanctions. The absence of criminal liability for marital rape undermines the seriousness of the 

offence and fails to provide adequate protection to victims.  

This gap in the legal framework highlights the need for comprehensive reform.   

Constitutional Analysis  

The marital rape exception must be examined in light of fundamental rights guaranteed under 

the Constitution. The Supreme Court of India has consistently emphasized the importance of 

dignity, equality, and personal liberty. The exclusion of marital rape from criminal law appears 

to violate these fundamental principles.  

In Justice K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1, the Court recognized the right 

to privacy as a fundamental right, encompassing bodily autonomy and decisional freedom. 

Denying married women protection against rape infringes upon their autonomy and dignity. 

Furthermore, the exception may be challenged under Article 14 for creating an unreasonable 

classification and under Article 21 for violating the right to life and personal liberty.   

Judicial Developments and Recent Trends  

The issue of marital rape has been actively debated in various courts, particularly the Delhi 

High Court, where divergent judicial opinions have emerged. Some judges have argued that 
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the marital rape exception is unconstitutional and violates fundamental rights, while others 

have emphasized the need for legislative intervention rather than judicial action.  

The lack of a definitive ruling from the Supreme Court of India has resulted in legal 

uncertainty. However, the increasing judicial engagement with the issue indicates a shift 

towards recognizing the need for reform. The ongoing debate reflects the complexity of 

balancing constitutional rights with societal realities.   

Comparative Perspective  

Several countries have criminalized marital rape, recognizing that marriage does not imply 

continuous consent. Jurisdictions such as the United Kingdom and Canada have reformed their 

laws to ensure that all individuals, regardless of marital status, are protected against sexual 

violence.  

India’s retention of the marital rape exception places it at odds with international human rights 

standards. Comparative analysis demonstrates that criminalization does not necessarily 

undermine the institution of marriage but rather strengthens the protection of individual rights 

within it.   

Issues and Challenges  

Social and Cultural Barriers  

Deep-rooted societal norms often discourage victims from reporting marital rape. The stigma 

associated with discussing sexual violence within marriage creates significant barriers to 

justice. Many women may be reluctant to pursue legal action due to fear of social ostracism 

and familial pressure.  

These cultural barriers highlight the need for broader societal change alongside legal reform. 

Without addressing underlying social attitudes, the effectiveness of any legal framework may 

be limited.   

Evidentiary and Practical Challenges  

Proving lack of consent within a marital relationship presents unique evidentiary challenges. 

Unlike cases involving strangers, there may be limited physical evidence, and the testimony 
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of the victim becomes crucial.  

Additionally, concerns regarding misuse of the law have been raised, particularly in the 

context of matrimonial disputes. While such concerns cannot be ignored, they must be 

addressed through procedural safeguards rather than denying legal protection altogether.   

Suggestions and Reforms  

Removal of Exception 2  

The most significant reform required is the deletion of Exception 2 to Section 375 of the Indian 

Penal Code, 1860. This would bring marital rape within the ambit of criminal law and ensure 

equal protection for all women.  

Such a reform would align Indian law with constitutional principles and international 

standards, reinforcing the commitment to gender justice.   

Safeguards and Implementation  

To address concerns regarding misuse, appropriate safeguards can be introduced, such as 

preliminary inquiries and judicial scrutiny. Training of law enforcement officials and 

sensitization programs are essential to ensure effective implementation.  

Public awareness campaigns can also play a crucial role in changing societal attitudes and 

encouraging victims to seek justice. Legal reform must be accompanied by institutional and 

social support mechanisms.   

Discussion  

The debate on marital rape reflects a broader conflict between traditional values and 

constitutional morality. While concerns regarding misuse and social impact are valid, they 

cannot justify the denial of fundamental rights to married women.  

A progressive legal framework must prioritize individual autonomy and dignity. Criminalizing 

marital rape is not merely a legal necessity but a reflection of evolving societal values and 

commitment to gender equality.   
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Conclusion   

The continued existence of Exception 2 to Section 375 of the Indian Penal Code, 1860 

represents a profound inconsistency within India’s constitutional and criminal law framework. 

While the law recognizes rape as a grave violation of bodily autonomy and dignity, it 

paradoxically denies the same protection to married women, thereby institutionalizing 

inequality within the marital relationship.  

From a constitutional perspective, the marital rape exception fails to withstand scrutiny under 

Articles 14 and 21 of the Constitution of India. It creates an arbitrary classification between 

married and unmarried women and disregards the fundamental right to privacy, dignity, and 

bodily autonomy as recognized in Justice K.S. Puttaswamy v. Union of India. The notion of 

irrevocable consent within marriage is not only legally untenable but also incompatible with 

evolving constitutional morality.  

Judicial discourse in recent years reflects an increasing willingness to re-examine the 

exception; however, the absence of a definitive ruling has left the issue in a state of uncertainty. 

At the same time, comparative jurisprudence clearly demonstrates that criminalization of 

marital rape is consistent with global human rights standards and does not erode the institution 

of marriage, but rather reinforces the protection of individual rights within it.  

Nevertheless, the challenges associated with criminalization—particularly evidentiary 

difficulties and concerns of misuse—cannot be ignored. These concerns, however, should be 

addressed through procedural safeguards, judicial oversight, and institutional reforms rather 

than by denying legal recognition to the offence itself.  

In conclusion, the criminalization of marital rape is not merely a legal reform but a  

constitutional imperative. It reflects a commitment to gender justice, equality, and human 

dignity. A balanced approach—combining legislative amendment, procedural safeguards, and 

societal sensitization—can ensure that the law protects victims while maintaining fairness in 

its application. The removal of the marital rape exception would mark a significant step 

towards aligning Indian law with constitutional values and international human rights norms.  
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