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ABSTRACT 

 

Following the privatisation and liberalisation that swept India in the early 1990s, 

it became evident that the Monopolistic and Restrictive Trade Practices Act, 1969 

(MRTP Act) was incapable of dealing with the competition aspect of the Indian 

economy. With the beginning of the globalisation era, Indian businesses began to 

face intense competition from both domestic and international players, 

necessitating a level playing field and an investor-friendly atmosphere. As a result, 

there was a need for competition laws to change their emphasis away from 

preventing monopolies and toward encouraging businesses to invest and expand, 

fostering competition while preventing market power abuse. The Indian 

Competition Law aims to control activities that have negative impact on market 

competition in India. It was enacted in 2002 with the aim of promoting 

competition in the flourishing Indian market and protecting it from anti-

competitive corporate practices. 

The paper focuses on the legal framework of Section 41 of the act, which forbids 

businesses from maintaining and abusing dominant position in a relevant market. 

Also, the paper is primarily concerned with circumstances in which more than one 

dominant undertaking exists in the same relevant market, which is known as 

collective dominance. In a slew of cases, Indian judiciary has held that the 

principle of collective dominance is beyond the scope of The Competition Act, 

2002, thus making it incapable to curb anti-competitive behaviour in the country. 

Despite its critical importance in a competitive market like India, the competent 

principle of collective dominance remains absent from the Competition Law. The 

absence of “collective dominance” in the Indian competition regime has 

repeatedly prevented the Competition Commission of India (“CCI”) from taking 

appropriate actions when necessary. Hence, the present paper articulates the 

clamant need for the recognition of collective dominance under Indian 

Competition Law. 
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INTRODUCTION 

In the Indian economy, dominant position shall be deemed to be held by one undertaking or 

more business undertakings or an association of business undertakings who either within the 

entire country or within a given region hold an exclusive right or other dominant position in a 

specified product market so as to significantly control the price level or terms of delivery of 

that product or who, in some corresponding manner influence the competitive conditions on a 

given level of production and distribution. If two or more undertakings or enterprises are 

present in the market, the market assumes a dominant role resulting in collective dominance. 

Section 4 of the Competition Act, 2002 (“the Act”), which governs Indian law, forbids 

enterprises with a dominant position in a relevant market from abusing their position. In 

addition, the term "dominant position" is defined in Section 4 explanation (a).  It refers to a 

position of strength which enables an enterprise in the relevant market “to operate 

independently of competitive forces prevailing in the relevant market or affect its competitors 

or consumers or the relevant market in its favour.” According to Section 4, a "dominant 

position" can only be held by a single enterprise or different enterprises belonging to the same 

group in terms of control of management or equity. As a consequence of the absence of the 

principle of collective dominance in this Section, the penalties that can be imposed on parties 

when there is a collective abuse of dominance are constrained. Currently, the Act prevents any 

enterprise or group to abuse its dominant position. The draft Competition (Amendment) Bill, 

2012 aimed at extending this by further suggesting amendment under section 4(1) with addition 

of the words “preventing any enterprise or group, jointly or singly, to abuse its dominant 

position.” The bill did not become law because the legislature wished to keep the recognition 

of potential existence. The act denies the existence of the idea of enterprise or undertakings 

exercising collective control over unrelated, distinct, and completely independent individuals. 

Since in India, firms under the control of same economic entity are considered as only one 

entity, collective dominance could not be included in this perspective of dominance. 

Under section 4 of The Competition Act, 2002, the ‘dominant position’ means a position of 

strength, enjoyed by an enterprise, in the relevant market, in India, which enables it to: operate 

independently of competitive forces prevailing in the relevant market; or affect its competitors 

or consumers or the relevant market in its favour. This marks the absence of concept of 

collective dominance resulting in restriction of penalization of parties when there is a collective 

abuse of dominance. Because of this gap in the legislation, sufficient action against abuses of 

collective dominance has been rejected in a number of cases. The CCI recently stated in Ashok 
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Kumar Vallabhaneni v. Geetha SP Entertainment LLP2 that the Act does not include this 

term. Commission noted that, “What the Act under Section 4 contemplates is the abuse of 

dominant position by an enterprise or a group rather than abuse of a dominant position of 

collective dominance by more than one entity.” 

Thus, the Commission stated that abuse on account of collective dominance is a concept not 

recognised by the Indian Competition regime so far. In the present case, Informant averred the 

presence of multiple players in the market. When the market is dynamic and is characterized 

by the presence of multiple players, no single player can be said to be in a position to affect the 

competitors or consumers or the market in its favour. Regarding the allegation of cartelization, 

there was no material furnished or indicating collusion amongst OPs, thus no interference is 

warranted in that regard.3 

RESEARCH OBJECTIVES 

1. To study various legal provisions related to collective dominance under Competition 

law. 

2. To understand the relevance of the present legal regime and test their efficacy. 

3. To apprehend the future of legal activities and predict the legal challenges. 

4. To understand the legal dogmatic approach by systematizing and interpreting legal 

rules, judicial decisions and doctrines in the relevant areas. 

5. To compare the Indian Competition law with respect to recognition of collective 

dominance under EU Law. 

RESEARCH METHODOLOGY 

The research will be majorly Doctrinal in nature. It will be doctrinal because in course of the 

research several articles, case laws and the other law regime will be referred to find out the 

current structure of competition law. The research starts with an orientation in the economic 

theory behind the concept of collective dominance. Moreover, articles of various authors, text 

books and websites will also be referred. Doctrinal methodology refers to a way of conducting 

research which is usually thought of as “typical legal research”. A doctrinal approach to 

research will focus on case-law, statutes and other legal sources. A strong doctrinal analysis 

will be the starting point for much legal research.  

The doctrinal methodology can encompass any form of purely legal analysis, including the 

history of law, what the law was previously, what the law is now and whether there are 

 
2 2019 SCC Online CCI 27 
3 https://www.scconline.com/blog/post/2019/08/28/cci-abuse-on-account-of-collective-dominance-is-a-concept-

not-recognised-by-the-indian-competition-regime-so-far/ 
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indications as to how the law might be evolving or developing. It is often associated with 

positivist legal research – the law is what the law says it is, rather than examining the morality 

or effectiveness of the law – and this is both a strength and a weakness. In legal research, a 

doctrinal focus is often a good starting point, but a lot of legal research will need to take analysis 

further than a purely doctrinal approach.  

COLLECTIVE DOMINANCE UNDER EU COMPETITION LAW 

The concept of collective dominance has emerged through a case law in the case Italian Flat 

Glass4. As per EU guidelines, Article 102 TFEU5, which prohibits any “abuse by one or more 

undertakings of a dominant position, is so well known it does not warrant being stated in full 

here. What is of crucial importance for discussion of the issue of collective dominance is the 

phrase “one or more,” which is to be found in Article 102. However, it is still not very well-

defined.  

In Italian Flat Glass, the court developed the concept of dominance to include firms holding a 

dominant position without being part of the same economic entity. The court stated that: “There 

is nothing in principle to prevent two or more independent economic entities from being, on a 

specific market, united by such economic links that, by virtue of the fact together, they hold a 

dominant position vis-à-vis the other operators on the same market. Thus, in current view, the 

term collective dominance includes not only those firms in the same economic entity but also, 

economically independent firms.  

WHAT CONSTITUTES ABUSE OF DOMINANCE? 

Section 4(2) of the Act provides that there shall be an abuse of a dominant position if an 

enterprise or a group: 

(a) directly or indirectly, imposes unfair or discriminatory—  

(i) condition in purchase or sale of goods or service; or  

(ii)  price in purchase or sale (including predatory price) of goods or service.  

For the purposes of this clause, the unfair or discriminatory condition in purchase or sale of 

goods or service referred to in sub-clause (i) and unfair or discriminatory price in purchase or 

sale of goods (including predatory price) or service referred to in sub-clause (ii) shall not 

 
4 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:61989TJ0068&from=EN 
5 https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12008E102&from=ES 
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include such discriminatory condition or price which may be adopted to meet the competition; 

or  

(b) limits or restricts—  

(i)  production of goods or provision of services or market therefor; or  

(ii)  technical or scientific development relating to goods or services to the prejudice of 

consumers; or  

(c) indulges in practice or practices resulting in denial of market access [in any manner]; or  

(d)  makes conclusion of contracts subject to acceptance by other parties of supplementary 

obligations which, by their nature or according to commercial usage, have no connection with 

the subject of such contracts; or  

(e)  uses its dominant position in one relevant market to enter into, or protect, other relevant 

market6. 

JUDICIAL DICTA 

1. What is a Relevant Market? 

One of the most interesting questions that comes to mind when considering the idea of 

dominant position is what does a relevant market mean. When accessing dominant 

position and abuse of dominant position by an enterprise, one of the most important 

considerations is the relevant market. Section 2(r) of the Competition Act provides a 

unique meaning for the word “relevant market”. It means the market which may be 

determined by the Commission with reference to the relevant product market or the 

relevant geographic market or with reference to both markets.  

i) Relevant product market under section 2(t) of the Act is defined as a market 

comprising all those products or services which are regarded as interchangeable or 

substitutable by the consumer, by reason of characteristics of the products or 

services, their prices and intended use. CCI in Surinder Singh Barmi V. The Board 

 
6 https://www.cci.gov.in/sites/default/files/cci_pdf/competitionact2012.pdf 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i


Indian Journal of Law and Legal Research                                                                   Volume II Issue I | ISSN: 2582-8878 

                   

8 
 

of Control for Cricket in India (BCCI)7 stated that BCCI shall cease and desist 

from indulging into the aforesaid conduct, which is found to be in contravention of 

the provisions of Section 4(2)(c) read with Section 4(1) of the Act. BCCI shall not 

place blanket restriction on organization of professional domestic cricket league/ 

events by non-members following with the penalty of INR 52.24 Crores. Also, In 

M/s Saint Gobain Glass India Limited v. M/s Gujarat Gas Company Limited8, the 

CCI in order to determine the “relevant market” took note of factors to be 

considered while determining relevant product market and relevant geographic 

market. The CCI stated that to determine the “relevant product market” the 

commission is to have due regard to all or any of the following factors: physical 

characteristics or end-use of goods, price of goods or service, consumer preferences, 

exclusion of in-house production, existence of specialised producers and 

classification of industrial products, in terms of the provisions contained. 

ii) Relevant geographic market under section 2(s) of the Act refers to a market 

comprising the area in which the conditions of competition for supply of goods or 

provision of services or demand of goods or services are distinctly homogenous and 

can be distinguished from the conditions prevailing in the neighboring areas. To 

determine the “relevant geographic market”, the commission shall have due regard 

to all or any of the following factors: regulatory trade barriers, local specification 

requirements, national procurement policies, adequate distribution facilities, 

transport cost, language, consumer preferences and need for secure or regular 

supplies or rapid after-sales services, in terms of the provisions contained under 

Section 19(6) of the Competition Act. 

2. Whether the enterprise is in dominant position? 

Once the relevant product and geographic market have been established, it can be 

determined if the claim of an undertaking’s dominance in the relevant product market 

is true. In Fast Track Call Cab Pvt. Limited and Meru Travel Solutions Pvt. Ltd v. 

ANI Technologies Pvt. Ltd.9, CCI elaborated on the concept of dominant position and 

stated “dominant position as a position of economic strength enjoyed by the enterprise 

in the relevant market, which enables it to operate independently of competitive forces 

 
7 (Case No. 61/2010) https://www.cci.gov.in/sites/default/files/61%20of%202010.pdf  
8 (Case No. 20 of 2013) https://www.cci.gov.in/sites/default/files/202013f_1.pdf 
9 (Case No. 6 & 74 of 2015) https://www.cci.gov.in/sites/default/files/6%20%26%2074%20of%202015.pdf 
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prevailing in the relevant market or affect its competitor or consumer or the relevant 

market in its favour. Such ability of the enterprise to behave independently of 

competitive forces needs to be assessed in light of all relevant circumstances and the 

factors enlisted under Section 19(4) of the Act.” The CCI in the case while determining 

dominance of OLA took the following factors into consideration: 

• Market shares of OLA, 

• Its competitors in relevant market, 

• Annual and monthly number of trips in the relevant market during the period of 

investigation.10 

3. Whether the dominant position was abused?  

Section 4(2) of the Act states the elements that results in the abuse of dominant position. 

Section 4 is written broadly enough to cover both exploitative and exclusionary 

practices, though it is not explicitly stated. In Re: M/s HT Media Ltd. v. Super 

Cassettes Ltd11., the opposite party was directed to cease and desist from formulating 

and imposing the unfair condition of MCC in its agreements with private FM radio 

stations in India; (ii) The opposite party was further directed to suitably modify the 

unfair condition of MCC imposed on private FM stations in India in its existing 

agreements within 3 months of the date of receipt of this order. Also, in terms of 

provisions contained in Section 27(b) of the act, the Commission inter alia may impose 

penalty on the contravening parties as it may deem fit which shall not be more than 10 

percent of the average of the turnover for the last three preceding financial years, upon 

each of such person or enterprises which are parties to such agreements or abuse12. 

DETERRENTS TO COLLECTIVE DOMINANCE RECOGNITION IN INDIA 

In India, there are barriers to the acknowledgment of collective dominance. Presently, there are 

no provisions for dealing with collective dominance under Indian Competition Law. Judiciary 

and Legislature, on the other hand have had mixed opinions to the amendment proposing the 

inclusion of “Collective Dominance” in India. The Competition (Amendment) Bill, 2012 

attempted to recognize this concept by inserting the words “singly or jointly” after the word 

 
10 https://www.vakilno1.com/bareacts/laws/abuse-dominant-position-competition-act.html 
11 (Case No. 40 of 2011) https://www.cci.gov.in/sites/default/files/C-2011-40_0.pdf 
12 https://www.lawctopus.com/academike/in-re-ms-ht-media-limited-v-super-cassettes-industries-limited/ 
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“or group” in Section 4(1) of the Act. In 2011, the government constituted an expert committee 

to examine the Competition Act and recommend modifications. Based on these 

recommendations the government introduced the Competition (Amendment) Bill, 2012. The 

Bill was introduced in Lok Sabha on December 10, 2012 by the Minister of Corporate Affairs. 

The Bill was not passed into law because the legislature expressly desired to preserve the status 

of only one dominant enterprise or undertaking in a particular market. The author believes that 

particularly in a developing economy like ours, a collective abuse of dominance cannot go 

unprosecuted.  

Unfortunately, due to this lacuna in the law, the CCI have been unable to take effective actions 

against alleged law breakers in certain cases. Given the lack of a probability of collective 

dominance under Section 4 of Competition Act, CCI in Sanjeev Rao & Fatima Tahir v. 

Andhra Pradesh Hire Purchase Association & 162 others13, acknowledged its inability to 

penalize the parties implicated in the case. It was stated that “on the basis of the information, 

it cannot be said that the members of the OP1 association i.e. OP-2 to OP-163 had engaged in 

an agreement in violation of Section 3 of the Competition Act.” As regards abuse of dominance 

i.e. contravention of the provisions of section 4 of the Act, the Commission found that there 

was no concept of collective dominance in the Act. It is not even alleged that any of the OPs 

was individually dominant in the relevant market. Even if the allegation that OP-2 to the OP-

163 were controlling at least 60% of the entire auto finance market in the cities of Hyderabad 

and Secunderabad is considered to be correct, the same would not serve any purpose in view 

of absence of the concept of joint dominance in section 4 of the Act. This isn’t the first time 

the CCI has issued such a directive. This has happened before in many cases. As mentioned 

above, in the recent case named Ashok Kumar Vellabhaneni v. Geetha S.P Entertainment 

LLP14, it was stated that the Act does not include this term. Also the Commission noted that. 

“What the Act under Section 4 contemplates is the abuse of dominant position by an enterprise 

or group rather than abuse of a dominant position of collective dominance by more than one 

entity.”  

Also, in Shri Sonam Sharma v. Apple & Ors.15, it was stated that the agreement between 

Apple, Airtel and Vodafone should not be seen as a tie-in, but rather as the bundled package 

that allows consumers to choose any other network provider because the concept of collective 

 
13 (Case No. 49/2012) https://www.cci.gov.in/sites/default/files/492012_0.pdf 
14 (Case No. 17 of 2019) https://www.cci.gov.in/sites/default/files/17-of-2019.pdf 
15 (Case No. 24/2011) http://www.cci.gov.in/sites/default/files/242011_0.pdf?download=1 
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dominance is outside the purview of The Competition Act, 2002. Further, in Consumer Online 

Foundation v. Tata sky & Ors.16, it was observed that “Indian Law does not recognize 

collective abuse of dominance as there is no concept of collective dominance which has 

evolved in jurisdictions such as Europe. The word ‘group’ referred to in section 4 of the Act 

does not refer to group of different and completely independent corporate entities or 

enterprises. It refers to different enterprises belonging to same group in terms of control of 

management or equity.  

In Royal Energy Ltd. v. IOCL, BPCL & HPCL17, CCI stated that “the concept of collective 

dominance was not envisaged under the provisions of Section 4 of the Act. Since each company 

was an independent legal entity and no one company exercised control over another 

enterprise”. Thus, CCI concluded by saying “they are not part of group within the meaning of 

Section 5 of the Act”. Similar order was passed by CCI on various occasions like in Niraj 

Malhotra v. Deutsche Post Bank Home Finance18 and Arjun Jawahar Ganj v. Viacom 18 

Zion Bizworld.19This alarming trend of cases being dismissed due to lack of the principle of 

“collective dominance” in Indian Law urges the need of its inclusion.  

CONCLUSION AND SUGGESTIONS 

Given the CCI’s inability to take stringent measures against those engaging in abuse of their 

collective dominance despite sufficient evidence, integrating the principle of “collective 

dominance” into the Indian competition regime appears to be the only way forward. This paper 

aims to illustrate the criteria used to determine abuse of dominance in relevant market, as well 

as the need to recognize collective dominance in India, where small corporate enterprises face 

losses and challenges as a result of collective abuse of dominant position by more than one 

party. Strict actions have to be taken against those who continue to do these malpractices 

resulting in the freezing of competition in the market which defeats the purpose of having 

Competition law in the first place. As a result, it is unquestionably the need of the hour to give 

CCI much needed clarity (through the legislation) in order to deal with similar cases in future 

and punish those who would otherwise get away with collectively abusing their dominance. 

 

 
16 (Case No. 2 of 2009) https://www.cci.gov.in/sites/default/files/MainOrderConsumer250411_0.pdf 
17 [2012 Comp LR 563(CCI)] https://www.cci.gov.in/sites/default/files/MRTP1-28main_0.pdf 
18 (Case No. 5 of 2009) https://www.cci.gov.in/sites/default/files/RPrasadDissenting_0.pdf 
19 (Case No. 57 of 2017) https://www.cci.gov.in/sites/default/files/57%20of%202017.pdf 
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