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Introduction 

Capital punishment, commonly referred to as the death penalty, has long been one of the most debated 

aspects of criminal justice systems globally. In India, it exists as a legal sanction, but it is imposed under 

strict circumstances. The fundamental question revolves around its justification: Is it morally 

defensible? Constitutionally valid? Effective as a tool for justice and deterrence? This article delves into 

the legal underpinnings of capital punishment in India, traces its judicial evolution, examines critical 

perspectives, and situates India within broader global practices. By doing so, it seeks to evaluate 

whether India’s approach balances justice, human rights, deterrence, and fairness. 

1. Legal Basis and Constitutional Dimensions 

1.1 Statutory Provisions 

In India, the death penalty is prescribed under multiple statutes, with the Indian Penal Code (IPC) 

being the primary legislation. Offences attracting capital punishment include murder under Section 302, 

terrorism-related crimes, certain offences under anti-terrorism laws, and other grave offences related to 

national security. However, the law does not treat death as the default sentence. Typically, life 

imprisonment is the standard punishment for murder, with capital punishment reserved for particularly 

egregious crimes, such as mass murders, acts of terrorism, or murders with aggravating circumstances. 

Special statutes, including the Prevention of Terrorism Act (POTA) (now repealed) and provisions 

under the Arms Act, also prescribe the death penalty for acts deemed exceptionally threatening to public 

safety and national security. 

1.2 Constitutional Safeguards 

India’s Constitution lays down strict safeguards to ensure that deprivation of life is carefully regulated: 

• Article 21: Protects the right to life and personal liberty. Any deprivation of life must follow a 



Indian Journal of Law and Legal Research    Volume VII Issue V | ISSN: 2582-8878 
 

   Page: 185 

“procedure established by law” and conform to principles of due process. While the death 

penalty itself is not unconstitutional, the Supreme Court has emphasized that its imposition 

must respect these procedural safeguards. 

• Article 14: Guarantees equality before the law, ensuring that the death penalty is not imposed 

arbitrarily or discriminatorily. 

• Article 39 (Directive Principles): Upholds principles of justice, fairness, and dignity, indirectly 

influencing how courts approach the imposition of the ultimate punishment. 

1.3 Landmark Judicial Pronouncements 

Several key judgments have shaped India’s capital punishment jurisprudence: 

• Bachan Singh v. State of Punjab (1980): Established the “rarest of rare” doctrine, restricting 

death penalty to cases where life imprisonment is inadequate. 

• Jagmohan Singh v. State of Uttar Pradesh (1973): Emphasized that the death penalty should 

only be imposed when the possibility of reform or rehabilitation is absent. 

• Rajendra Prasad v. State of Uttar Pradesh (1979): Clarified procedural aspects related to 

proof, mitigating circumstances, and judicial review. 

• Shatrughan Chauhan v. Union of India (2014): Held that undue delay in carrying out death 

sentences could lead to commutation, highlighting concerns about procedural fairness and 

mental suffering of convicts. 

• Juvenile Justice Considerations: Individuals who were minors at the time of the offence 

cannot be sentenced to death, as per the Juvenile Justice (Care and Protection of Children) 

Act and constitutional principles. 

2. The Doctrine of “Rarest of Rare” 

The doctrine of “rarest of rare” is central to India’s approach to capital punishment. 

2.1 Meaning and Scope 

The doctrine limits death sentences to the gravest crimes, where aggravating factors—such as cruelty, 

premeditation, or scale of harm—far outweigh mitigating factors, including age, mental health, personal 
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history, and potential for reform. Importantly, it is not solely the crime’s nature but also the offender’s 

circumstances that determine eligibility for capital punishment. 

2.2 Challenges and Criticisms 

Despite its foundational role, the doctrine faces several critiques: 

• Subjectivity: Interpretation of “rarest of rare” varies across benches, leading to inconsistent 

sentencing. 

• Ambiguity: Mitigating factors, such as remorse or background, can dramatically alter 

sentencing outcomes even in severe crimes. 

• Transparency: The lack of clear guidelines sometimes results in perceived arbitrariness and 

unequal application of the death penalty. 

3. Critical Evaluation: Merits and Demerits 

3.1 Arguments in Favor 

• Deterrence: Advocates argue that the threat of execution prevents heinous crimes more 

effectively than life imprisonment. 

• Retributive Justice: The death penalty satisfies society’s moral demand for retribution in the 

face of atrocities. 

• Closure for Victims’ Families: Execution may provide emotional closure, affirming the value 

of human life and societal norms. 

• Preventing Recidivism: Execution ensures that convicted offenders cannot commit further 

crimes. 

3.2 Arguments Against 

• Risk of Wrongful Convictions: Investigative errors, coerced confessions, or poor legal 

representation can result in innocent individuals being executed. 

• Socio-Economic and Systemic Bias: Wealth, caste, religion, and legal access affect sentencing 

outcomes, raising concerns of fairness and equality. 

• Human Rights and Ethical Concerns: Many view the death penalty as incompatible with the 
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inherent dignity of human beings. 

• Questionable Deterrence Effect: Empirical evidence on deterrence is inconclusive; social, 

economic, and policing factors often play a larger role in crime prevention. 

• Psychological Trauma: Extended periods on death row can cause severe mental anguish, 

known as the “death row phenomenon.” 

• Global Trends: Increasingly, nations are abolishing or severely restricting capital punishment 

under international human rights pressure. 

4. Modern Concepts and Global Perspectives 

4.1 Abolition and Moratorium Movements 

Globally, there is a strong trend toward abolition or moratoriums. Countries that retain capital 

punishment often use it sparingly, reserving it for exceptional crimes. International instruments, such 

as the International Covenant on Civil and Political Rights (ICCPR), advocate for limiting or 

abolishing the death penalty, although India continues to retain it domestically. 

4.2 Weighing Aggravating and Mitigating Factors 

Modern sentencing approaches emphasize nuanced consideration of both aggravating and mitigating 

circumstances. Courts must weigh brutality, premeditation, prior criminal record, mental health, age, 

remorse, and potential for rehabilitation before deciding on the death penalty. 

4.3 Victim-Centric and Society-Centric Considerations 

There is a growing emphasis on ensuring that victims’ families experience timely justice without 

compromising the accused’s rights. Fast-track trials, victim impact statements, and transparent appeals 

processes aim to balance societal and individual interests. 

4.4 International Human Rights Standards 

International bodies, including Amnesty International and the UN Human Rights Committee, argue 

against the death penalty due to concerns about cruel, inhuman treatment, risk of error, and the 

irreversible nature of execution. They emphasize fair trial rights, proportionality, and individualized 

sentencing. Indian courts have echoed similar principles, holding that mandatory death sentences violate 

constitutional guarantees. 
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5. Recent Trends and Notable Cases in India 

India’s Supreme Court has consistently reinforced that the death penalty is an exception rather than a 

rule. Several notable trends include: 

• Commutations: Courts have commuted death sentences due to mental health concerns, 

absence of prior criminal history, or good conduct in prison. 

• Juvenile Offenders: The recent judgment in Om Prakash @ Israel @ Raju @ Raju Das v. 

Union of India (2025) reaffirmed that juveniles cannot face the death penalty. 

• Delay in Execution: Prolonged, unexplained delays can lead to commutation, highlighting 

concerns about mental suffering and procedural fairness. 

6. Critical Legal and Ethical Issues 

6.1 Arbitrariness and Discrimination 

India’s socio-economic disparities impact sentencing. Wealth, access to quality legal aid, geographic 

location, and caste may influence whether a convict receives life imprisonment or the death penalty. 

6.2 Procedural Safeguards 

Legal safeguards include the right to competent counsel, appeals, review petitions, and mercy petitions. 

However, delays, poor investigative practices, and resource constraints compromise their effectiveness. 

6.3 Psychological Impact of Delay 

Extended stays on death row create mental anguish, sometimes deemed cruel and inhuman. Delay also 

diminishes deterrent effects, as the perceived immediacy of the punishment is lost. 

6.4 Moral and Philosophical Questions 

Ethical debates question whether the state should deliberately take a life, even in response to atrocious 

crimes. Philosophers highlight the potential for reform, redemption, and the irreversibility of errors as 

reasons against capital punishment. 

7. Balancing Justice and Human Rights 

7.1 Deterrence 

Evidence on the deterrent effect of the death penalty is inconclusive. Consistent enforcement, certainty 
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of conviction, and effective policing are more critical in preventing crime than the extremity of the 

punishment itself. 

7.2 Justice and Fairness 

Justice requires proportionality and fairness, not merely retribution. Even in shocking crimes, sentences 

must consider intent, circumstances, and potential for rehabilitation. 

7.3 Human Rights Considerations 

India must reconcile capital punishment with constitutional guarantees and international human rights 

norms. Strict safeguards, avoidance of arbitrariness, and adherence to due process are essential if the 

death penalty is retained. 

8. Policy Recommendations 

To improve India’s death penalty framework, the following measures are suggested: 

1. Transparent Guidelines: Clearer criteria distinguishing aggravating and mitigating factors can 

reduce arbitrariness. 

2. Speedy Judicial Process: Trials, appeals, and mercy petitions must be concluded swiftly to 

minimize undue delay. 

3. Quality Legal Representation: Ensure competent lawyers, access to expert evidence, and 

psychological evaluations. 

4. Mental Health Assessments: Mandatory consideration of psychiatric and psychological 

reports during sentencing. 

5. Restricted Application: Reserve death penalty for terrorism, war crimes, or mass atrocities, 

with life imprisonment for other cases. 

6. Public Awareness: Promote discourse on human rights, judicial fallibility, and ethical 

considerations of punishment. 

7. Moratorium or Abolition: Consider gradual reduction of death penalty usage or eventual 

abolition, consistent with human rights commitments. 
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9. Conclusion 

Capital punishment in India remains legally valid but is tightly constrained by constitutional principles 

and Supreme Court jurisprudence. The doctrine of “rarest of rare,” combined with emphasis on 

procedural fairness and mitigation, ensures that death sentences are rare and exceptional. 

However, serious criticisms persist regarding arbitrariness, risk of wrongful convictions, mental 

suffering, and moral considerations. Global trends and human rights standards increasingly favor 

limited or abolished capital punishment, urging India to carefully reconsider its approach. 

Ultimately, the debate is not merely about whether India can have the death penalty, but whether it 

should—balancing constitutional values, human rights, societal expectations, and the irreversible nature 

of execution. 

 

 

 


