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ABSTRACT 

The doctrine of consent constitutes the core foundation for determining 
criminal liability in cases of sexual offences. In criminal jurisprudence, 
consent functions as the decisive factor that distinguishes lawful sexual 
relations from acts that amount to sexual violence. Indian criminal law 
recognises that valid consent must be free, voluntary, informed, and 
unequivocal. The legal framework governing consent has evolved through 
statutory provisions and judicial interpretation, particularly under the Indian 
Penal Code, 1860 and the recently enacted Bharatiya Nyaya Sanhita, 2023, 
which continue to emphasise the absence of consent as a fundamental 
element in the offence of rape.1 Over time, courts have broadened the 
interpretation of consent to address complex situations involving coercion, 
deception, abuse of authority, and unequal power relationships. 

Judicial pronouncements of the Supreme Court of India and various High 
Courts have played a pivotal role in clarifying the meaning and scope of 
consent in sexual offence jurisprudence. Courts have examined issues such 
as consent obtained under misconception of fact, false promises of marriage, 
intoxication, or circumstances where the victim lacks the capacity to provide 
valid consent. In the landmark case of Kaini Rajan v. State of Kerala, the 
Supreme Court held that consent involves an active and reasoned decision 
and cannot be equated with passive submission under fear or pressure.2 
Similarly, the Court has consistently observed that the absence of physical 
resistance does not necessarily indicate consent, as submission may occur 
due to fear, coercion, or psychological pressure. 

 
1 Indian Penal Code, 1860, §§ 90, 375–376; Bharatiya Nyaya Sanhita, 2023, §§ 63–64. 
2 Kaini Rajan v. State of Kerala, (2013) 9 SCC 113. 
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The present study adopts a combined doctrinal and empirical approach to 
examine the doctrine of consent in sexual offences within the Indian criminal 
justice system. The doctrinal component analyses statutory provisions, 
judicial precedents, and evolving legal standards governing consent. The 
empirical component examines selected trial and appellate court decisions to 
understand how courts determine consent in practice, the evidentiary 
challenges encountered during adjudication, and the patterns of judicial 
reasoning in establishing criminal liability. Through this integrated 
approach, the study seeks to evaluate the effectiveness of the existing legal 
framework and contribute to a more nuanced understanding of consent in 
contemporary sexual offence jurisprudence in India. 

Keywords: Consent; Sexual Offences; Criminal Liability; Rape Law; 
Judicial Interpretation; Victim Autonomy; Misconception of Fact; Bharatiya 
Nyaya Sanhita, 2023; Evidence in Rape Trials; Indian Criminal Justice 
System. 

1. Introduction: 

Consent is a fundamental concept in criminal jurisprudence governing sexual offences, as 

it determines the boundary between lawful sexual relations and acts that amount to criminal 

conduct. The doctrine of consent reflects the legal recognition of personal autonomy, bodily 

integrity, and the right of every individual to make free and voluntary decisions regarding 

sexual activity. In modern criminal law, the absence of valid consent constitutes one of the 

essential elements in establishing offences such as rape and other forms of sexual assault. 

Therefore, the interpretation of consent plays a crucial role in the administration of criminal 

justice. 

Historically, the concept of consent in sexual offences has undergone significant 

transformation in Indian law. Earlier legal interpretations often focused on physical resistance 

or overt refusal by the victim to determine the absence of consent. However, with the evolution 

of legal thought and increasing recognition of gender justice and victim rights, the 

understanding of consent has expanded. Contemporary legal standards emphasise that consent 

must be voluntary, informed, and unequivocal, and it cannot be presumed merely from silence, 

lack of resistance, or submission under fear or coercion. These developments reflect a shift 

towards recognising the autonomy and dignity of individuals within the criminal justice system. 

The statutory framework governing sexual offences in India has also evolved over time. 
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The provisions relating to rape and consent were traditionally contained in the Indian Penal 

Code, which defined circumstances under which consent would be considered invalid, such as 

consent obtained under fear, coercion, or misconception of fact.3 With the enactment of the 

Bharatiya Nyaya Sanhita, 2023, the criminal law framework has been restructured while 

retaining many foundational principles relating to consent in sexual offences.4 These statutory 

provisions aim to ensure that the law adequately addresses situations where consent is absent, 

vitiated, or legally invalid. 

Judicial interpretation has played a significant role in shaping the doctrine of consent in 

India. The Supreme Court of India and various High Courts have clarified that consent must 

involve a conscious and voluntary agreement to engage in a particular act. Courts have also 

recognised that mere submission due to fear, pressure, or deception does not amount to valid 

consent. In the landmark case of Kaini Rajan v. State of Kerala, the Supreme Court emphasised 

that consent implies an act of reason accompanied by deliberation, and that passive submission 

cannot be equated with genuine consent.5 Judicial decisions have further addressed complex 

issues such as consent obtained through false promises of marriage, intoxication, abuse of 

authority, and situations where the victim lacks the capacity to give valid consent. 

Despite the development of legal principles, the practical application of the doctrine of 

consent continues to raise significant challenges within the criminal justice system. Courts are 

often required to evaluate conflicting testimonies, assess the credibility of evidence, and 

interpret the circumstances surrounding the alleged offence. Societal attitudes, evidentiary 

limitations, and investigative shortcomings may also influence judicial outcomes. 

Consequently, there remains a noticeable gap between the theoretical understanding of consent 

in law and its practical application in criminal trials. 

In this context, the present study seeks to examine the doctrine of consent in sexual offences 

through both doctrinal and empirical perspectives. The doctrinal analysis focuses on statutory 

provisions and judicial precedents that define and interpret consent in criminal law. The 

empirical component examines judicial practice by analysing selected court decisions to 

understand how the concept of consent is applied in real cases. By integrating these two 

approaches, the research aims to evaluate the effectiveness of the existing legal framework and 

 
3 Indian Penal Code, § 375 Explanation 2 and § 90, Act No. 45 of 1860 (India). 
4 Bharatiya Nyaya Sanhita, 2023, § 63 and related provisions on sexual offences, Act No. 45 of 2023 (India). 
5 Kaini Rajan v. State of Kerala, (2013) 9 SCC 113 
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to identify areas where reforms or clearer judicial guidelines may be required. 

Ultimately, a clear and consistent understanding of the doctrine of consent is essential to 

ensure fairness, protect victim autonomy, and maintain the integrity of the criminal justice 

system. This research therefore seeks to contribute to the ongoing discourse on sexual offence 

jurisprudence in India by critically analysing the relationship between legal doctrine and 

judicial practice. 

2. Statement of the Problem: 

The concept of consent constitutes the central element in determining criminal liability in 

sexual offences under Indian criminal law, as the distinction between consensual sexual 

relations and offences such as rape primarily depends on the presence of valid and voluntary 

consent. Earlier governed by Section 375 of the Indian Penal Code, and now restructured under 

the Bharatiya Nyaya Sanhita, 2023, the law recognizes that consent must be free, voluntary, 

and uninfluenced by coercion, deception, or undue pressure. Despite statutory provisions and 

extensive judicial interpretation, practical difficulties persist in determining whether genuine 

consent existed in complex circumstances such as false promises of marriage, intoxication, 

abuse of authority, or psychological coercion. Judicial pronouncements of the Supreme Court 

of India, including cases like Kaini Rajan v. State of Kerala and Uday v. State of Karnataka, 

have attempted to clarify the meaning and limits of consent; however, inconsistencies in 

interpretation and application across different cases continue to create uncertainty in the 

administration of justice. Additionally, societal attitudes, evidentiary challenges, and 

investigative limitations—such as reliance on victim testimony and absence of independent 

corroboration—often influence judicial findings regarding consent. Consequently, a gap 

remains between the legal doctrine of consent and its practical application within the criminal 

justice system, raising important concerns regarding consistency, fairness, and protection of 

rights. Therefore, the present study seeks to critically examine the doctrine of consent in sexual 

offences through doctrinal as well as empirical perspectives in order to assess how the legal 

principles governing consent are interpreted and applied in practice in India. 

3.  Research Objectives: 

1. To examine the legal framework governing consent in sexual offences under Indian 

criminal law. 
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2. To analyse judicial interpretations of the doctrine of consent in decisions of the 

Supreme Court and High Courts. 

3. To evaluate how courts apply the concept of consent in practice through empirical 

analysis of selected criminal cases. 

4. To identify the gap between legal doctrine and judicial practice in determining consent 

in sexual offence cases. 

5. To suggest legal and procedural reforms for improving clarity and consistency in the 

judicial interpretation of consent. 

4.  Research Hypotheses: 

Null Hypotheses (H0) 

H01: The doctrine of consent in sexual offences is clearly defined and consistently applied 

by courts in India. 

H02: Judicial interpretation of consent in sexual offence cases does not significantly vary 

across similar factual situations. 

H03: Existing statutory provisions adequately address all complexities relating to consent 

in sexual offence cases. 

Alternative Hypotheses (H1) 

H11: The doctrine of consent in sexual offences lacks clarity and is inconsistently applied 

in judicial decisions. 

H12: Judicial interpretation of consent varies significantly depending on facts, judicial 

discretion, and evidentiary circumstances. 

H13: Existing statutory provisions do not fully address emerging complexities relating to 

consent in modern sexual offence cases. 

5.  Research Methodology: 

This research adopts a mixed methodological approach combining doctrinal and empirical 
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research methods. 

(A) Doctrinal Method: The doctrinal method involves the analysis of legal texts, statutes, and 

judicial precedents to understand the development and interpretation of the doctrine of consent. 

Sources include: Indian Penal Code, Bharatiya Nyaya Sanhita, 2023, Indian Evidence Act, 

1872, Bharatiya Sakshya Adhiniyam, 2023, Judgments of the Supreme Court of India and High 

Courts. Doctrinal research will examine leading cases interpreting consent, including: Kaini 

Rajan v. State of Kerala, Uday v. State of Karnataka, Deepak Gulati v. State of Haryana. This 

analysis will explore how courts interpret consent in different contexts such as misconception 

of fact, promise to marry, intoxication, and coercion. 

(B) Empirical Method:  The empirical component aims to examine how the doctrine of 

consent operates in practice. Data Collection- Case analysis of trial and appellate court 

judgments in sexual offence cases, Survey or questionnaire among legal professionals such as 

advocates and prosecutors, Interviews with selected practitioners involved in criminal trials. 

Sample Area: The empirical study may focus on selected districts or regions, such as courts 

within Gwalior and Chambal Division, to analyse practical judicial approaches in sexual 

offence trials. 

Data Analysis: Collected data will be analysed using qualitative and quantitative techniques, 

including: Case law analysis, Judicial reasoning patterns, Statistical interpretation of case 

outcomes. 

6. Legislative Framework of Consent in Sexual Offences in India: 

The concept of consent in sexual offences forms a crucial component of criminal liability 

under Indian criminal law. The legislative framework governing consent has evolved through 

statutory enactments and legal reforms aimed at protecting the bodily autonomy and dignity of 

individuals. The law recognises that consent must be voluntary, informed, and free from 

coercion, deception, or undue influence. Various statutory provisions under Indian criminal 

law define and regulate the legal validity of consent in the context of sexual offences. 

6.1    Consent under the Indian Penal Code:  

Historically, the law relating to sexual offences in India was primarily governed by the 
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Indian Penal Code, enacted in 1860. Section 375 of the Code defined the offence of rape and 

laid down the circumstances under which sexual intercourse would amount to rape. The 

provision explicitly recognised that the absence of consent or consent obtained under specific 

conditions would constitute the offence. The statutory definition clarified that consent must 

involve a voluntary agreement by the woman to participate in a particular sexual act. 

Explanation 2 to Section 375 emphasised that consent requires an unequivocal voluntary 

agreement communicated through words, gestures, or any form of verbal or non-verbal 

communication. The provision further specified situations where consent would be considered 

invalid, such as when it is obtained through fear of injury, misconception of fact, intoxication, 

or when the woman is incapable of understanding the nature and consequences of the act.6 

Another important provision relating to consent is Section 90 of the Code, which provides that 

consent given under fear of injury or misconception of fact does not constitute valid consent in 

law. This provision plays a significant role in determining whether the consent of a victim in 

sexual offence cases was genuine or legally vitiated.7 

6.2  Criminal Law (Amendment) Act, 2013: 

A major transformation in the legislative framework of sexual offences occurred after the 

enactment of the Criminal Law (Amendment) Act, 2013. This amendment was introduced in 

response to growing concerns regarding the protection of women against sexual violence and 

the need to strengthen the legal framework governing such offences. The amendment 

introduced significant changes to Section 375 of the Indian Penal Code by expanding the 

definition of rape and clarifying the concept of consent. It specifically stated that the absence 

of physical resistance does not imply consent and that consent must be an unequivocal 

voluntary agreement. The amendment also recognised additional forms of sexual assault and 

introduced new offences relating to sexual harassment, stalking, and voyeurism. The 2013 

amendment marked an important shift in the legislative understanding of consent by 

emphasising the autonomy and dignity of the victim rather than focusing solely on physical 

resistance. 

6.3 Bharatiya Nyaya Sanhita, 2023: 

With the enactment of the Bharatiya Nyaya Sanhita, 2023, the Indian criminal law 

 
6 Indian Penal Code, § 375 Explanation 2, Act No. 45 of 1860 (India). 
7 Indian Penal Code, § 90, Act No. 45 of 1860 (India). 
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framework has undergone significant restructuring. The provisions relating to rape and sexual 

offences that were earlier contained in the Indian Penal Code have now been incorporated 

within the new legislation. The Bharatiya Nyaya Sanhita retains the essential principles 

governing consent and continues to recognise that sexual acts committed without consent or 

under circumstances where consent is vitiated constitute criminal offences. The law also 

maintains the principle that consent must be voluntary, informed, and communicated clearly. 

The statutory framework under the Bharatiya Nyaya Sanhita also addresses circumstances 

where consent becomes legally invalid, including cases involving fear, coercion, deception, 

intoxication, or incapacity of the victim to give consent. By retaining these fundamental 

principles, the legislation ensures continuity in the legal doctrine governing consent while 

modernising the structure of criminal law 

6.4 Consent and Age: Statutory Protection of Minors: 

Indian criminal law also recognises that certain individuals are legally incapable of giving 

valid consent. Under the provisions governing sexual offences, sexual intercourse with a minor 

below the prescribed age constitutes rape regardless of whether the minor appeared to consent. 

The age of consent under criminal law is closely linked with statutory protections provided 

under the Protection of Children from Sexual Offences Act, 2012. The Act establishes a 

comprehensive legal framework to protect children from sexual abuse and exploitation. Under 

this legislation, any sexual act involving a person below the age of eighteen years is considered 

an offence irrespective of consent. The law therefore adopts a protective approach by 

recognising that minors may not possess the legal capacity or maturity required to give valid 

consent. 

6.5 Evidentiary Framework Governing Consent: 

The determination of consent in sexual offence cases is closely linked with evidentiary 

rules governing criminal trials. The relevant evidentiary principles are primarily contained in 

the Indian Evidence Act, 1872 and its successor legislation, the Bharatiya Sakshya Adhiniyam, 

2023. One of the most significant provisions in this regard is Section 114A of the Indian 

Evidence Act, which creates a presumption regarding the absence of consent in certain rape 

prosecutions where sexual intercourse is proved and the victim states that she did not consent. 

This statutory presumption plays an important role in addressing evidentiary difficulties faced 

by victims in proving lack of consent. These evidentiary provisions ensure that the 
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determination of consent is evaluated within a structured legal framework while balancing the 

rights of the accused and the protection of victims. 

6.6 Need for Legislative Clarity: 

Despite the existence of detailed statutory provisions, the interpretation and application 

of consent continue to raise complex legal issues. Situations involving promises of marriage, 

deception, abuse of power, or relationships involving emotional dependency often create 

difficulties in determining whether consent was genuine or legally vitiated. Therefore, while 

the legislative framework provides the foundational principles governing consent in sexual 

offences, judicial interpretation continues to play a crucial role in clarifying its scope and 

application. 

7.  Review of Literature: 

Several scholars and judicial authorities have examined the concept of consent in sexual 

offences from legal and sociological perspectives. According to K.D. Gaur, consent in criminal 

law must involve a voluntary and conscious agreement, and any form of coercion or deception 

vitiates the validity of such consent.8 Similarly, Ratanlal and Dhirajlal emphasise that consent 

must be an active and voluntary participation of the victim and cannot be inferred merely from 

silence or submission.9 

Judicial interpretation has also played a critical role in shaping the doctrine of consent. 

In Kaini Rajan v. State of Kerala, the Supreme Court clarified that consent requires an act of 

reason accompanied by deliberation, and passive submission does not constitute valid 

consent.10 

In Uday v. State of Karnataka, the Court examined the issue of consent obtained on a 

promise of marriage and held that not every breach of promise would amount to rape unless it 

is established that the promise was false from the very beginning.11 

Later, in Deepak Gulati v. State of Haryana, the Supreme Court further clarified that 

 
8 K.D. Gaur, Textbook on the Indian Penal Code, 6th ed., Universal Law Publishing, New Delhi, 2016, p. 468. 
9 Ratanlal & Dhirajlal, The Indian Penal Code, 36th ed., LexisNexis Butterworths, New Delhi, 2019, p. 1987. 
10 Kaini Rajan v. State of Kerala, (2013) 9 SCC 113. 
11 Uday v. State of Karnataka, (2003) 4 SCC 46. 
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consent obtained through deception or false assurances may vitiate consent if it is shown that 

the accused never intended to fulfil the promise.12 Scholarly works such as Upendra Baxi’s 

writings on gender justice also emphasise that the legal interpretation of consent must be 

sensitive to the social realities of power imbalance and gender inequality.13 Despite the 

development of legal doctrine through legislation and judicial interpretation, empirical studies 

examining how courts determine consent in practice remain limited. Therefore, there exists a 

research gap in analysing the interaction between legal doctrine and judicial practice, which 

the present study seeks to address. 

7.1 Judicial Interpretation of Consent in Sexual Offences in India: 

Judicial interpretation has played a decisive role in shaping the doctrine of consent in 

sexual offence jurisprudence in India. While statutory provisions under the Indian Penal Code 

and the Bharatiya Nyaya Sanhita, 2023 define the legal framework governing rape and other 

sexual offences, courts have been responsible for interpreting the meaning, scope, and 

evidentiary standards relating to consent. The Supreme Court of India has delivered several 

landmark judgments clarifying the nature of consent, circumstances that vitiate consent, and 

the evidentiary principles applicable in such cases. 

A. Meaning of Consent: The judiciary has consistently held that consent involves a voluntary 

and conscious agreement to participate in a specific sexual act. In Kaini Rajan v. State of 

Kerala, the Supreme Court clarified that consent implies “an act of reason accompanied by 

deliberation,” and that mere submission or passive compliance cannot be treated as valid 

consent.14 The Court emphasised that a woman must have the freedom and capacity to exercise 

her choice. 

Similarly, in State of H.P. v. Mango Ram, the Court observed that consent requires active 

participation and voluntary agreement, and that mere absence of resistance cannot be 

interpreted as consent.15 These decisions underline that consent must be genuine and 

unequivocal. 

B. Consent Obtained Under Fear or Coercion: Indian courts have repeatedly held that 

 
12 Deepak Gulati v. State of Haryana, (2013) 7 SCC 675. 
13 Upendra Baxi, The Future of Human Rights, Oxford University Press, New Delhi, 2008. 
14 Kaini Rajan v. State of Kerala, (2013) 9 SCC 113. 
15 State of H.P. v. Mango Ram, (2000) 7 SCC 224. 
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consent obtained under fear, coercion, or threat does not constitute valid consent in law. In 

State of Punjab v. Gurmit Singh, the Supreme Court recognised that victims of sexual offences 

may not always physically resist due to fear or trauma, and therefore the absence of resistance 

cannot be treated as proof of consent.16 The Court also emphasised that the testimony of the 

prosecutrix must be given due weight and that courts should avoid placing unnecessary 

emphasis on corroboration where the testimony appears credible. 

C. Consent under Misconception of Fact: Another important aspect of judicial interpretation 

concerns consent obtained under misconception of fact. In Uday v. State of Karnataka, the 

Supreme Court addressed the issue of sexual intercourse based on a promise of marriage. The 

Court held that if a promise to marry was made in good faith but could not be fulfilled later due 

to circumstances, it would not necessarily amount to rape. However, if the promise was false 

from the beginning and was made solely to obtain consent for sexual relations, the consent 

would be vitiated.17 This principle was further elaborated in Deepak Gulati v. State of Haryana, 

where the Court clarified that the prosecution must prove that the accused had fraudulent intent 

at the time the promise was made.18 

D. Consent and Intoxication or Incapacity: The courts have also examined situations where 

the victim is incapable of giving valid consent due to intoxication, mental incapacity, or 

unconsciousness. In State of H.P. v. Shree Kant Shekari, the Supreme Court held that sexual 

intercourse with a woman who is incapable of understanding the nature and consequences of 

the act cannot be considered consensual.19 Such decisions reinforce the principle that consent 

must be informed and given with full awareness of the act involved. 

E. Consent and the Testimony of the Prosecutrix: The evidentiary value of the testimony of 

the victim has been emphasised in several judicial decisions. In Bharwada Bhoginbhai 

Hirjibhai v. State of Gujarat, the Supreme Court held that the testimony of a rape victim stands 

on par with that of an injured witness and does not necessarily require corroboration if it is 

credible and trustworthy.20 Similarly, in State of Maharashtra v. Chandraprakash Kewalchand 

Jain, the Court reiterated that the statement of the prosecutrix alone can form the basis of 

 
16 State of Punjab v. Gurmit Singh, (1996) 2 SCC 384. 
17 Uday v. State of Karnataka, (2003) 4 SCC 46. 
18 Deepak Gulati v. State of Haryana, (2013) 7 SCC 675. 
19 State of H.P. v. Shree Kant Shekari, (2004) 8 SCC 153. 
20 Bharwada Bhoginbhai Hirjibhai v. State of Gujarat, (1983) 3 SCC 217. 



Indian Journal of Law and Legal Research    Volume VIII Issue I | ISSN: 2582-8878 
 

 Page: 6207 

conviction if it inspires confidence.21 

F. Consent and Societal Stereotypes: The judiciary has also addressed the issue of stereotypes 

in the evaluation of consent. In State of Punjab v. Gurmit Singh, the Supreme Court cautioned 

courts against relying on outdated assumptions regarding the behaviour of rape victims.22 

Similarly, in Lillu v. State of Haryana, the Court strongly criticised the use of the “two-finger 

test” and held that such practices violate the dignity and privacy of the victim.23 

G. Consent in Cases Involving Minors: Indian law adopts a strict approach regarding consent 

when the victim is a minor. In Independent Thought v. Union of India, the Supreme Court held 

that sexual intercourse with a minor wife below the age of eighteen years constitutes rape, 

thereby recognising that minors cannot legally give valid consent.24 Similarly, in Satish Ragde 

v. State of Maharashtra, the Court emphasised the importance of interpreting child protection 

laws in a manner that prioritises the welfare and dignity of minors.25 

H. Contemporary Judicial Approach: More recent decisions of the Supreme Court reflect 

an increasing emphasis on the principles of dignity, autonomy, and gender equality in 

interpreting consent. In Maheshwar Tigga v. State of Jharkhand, the Court reiterated that the 

determination of consent must be based on the totality of circumstances and not merely on 

isolated facts.26 Similarly, in Pramod Suryabhan Pawar v. State of Maharashtra, the Court 

clarified that consent obtained on a false promise of marriage would amount to rape only if the 

promise was false at the inception and was made with the intention to deceive the woman.27 

I. Observations on Judicial Trends: From the above judicial decisions, certain important 

principles emerge: 

1. Consent must be voluntary, informed, and unequivocal. 

2. Passive submission or lack of resistance does not amount to consent. 

 
21 State of Maharashtra v. Chandraprakash Kewalchand Jain, (1990) 1 SCC 550. 
22 State of Punjab v. Gurmit Singh, (1996) 2 SCC 384. 
23 Lillu v. State of Haryana, (2013) 14 SCC 643. 
24 Independent Thought v. Union of India, (2017) 10 SCC 800. 
25 Satish Ragde v. State of Maharashtra, (2021) 1 SCC 771. 
26 Maheshwar Tigga v. State of Jharkhand, (2020) 10 SCC 108. 
27 Pramod Suryabhan Pawar v. State of Maharashtra, (2019) 9 SCC 608. 
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3. Consent obtained through fear, coercion, or deception is legally invalid. 

4. The testimony of the prosecutrix can be sufficient to sustain conviction. 

5. Minors are legally incapable of giving valid consent. 

These principles illustrate the evolving judicial approach towards protecting the dignity and 

autonomy of victims while ensuring fairness in criminal trials. However, despite the 

development of these principles, courts still face challenges in determining consent in complex 

factual situations. The variability in judicial reasoning across cases highlights the continuing 

need for clearer legislative guidance and consistent judicial standards. 

7. Legislative Gap: 

7.1 Ambiguity in “Free and Voluntary Consent: The statutory framework under the Indian 

Penal Code and Bharatiya Nyaya Sanhita, 2023 recognises consent as a voluntary agreement 

but does not clearly define circumstances where psychological pressure, emotional 

dependence, or social coercion may vitiate consent. 

7.2 Unclear Regulation of Consent Obtained through Deception: The law lacks precise 

statutory guidelines regarding consent obtained through deception, particularly in cases 

involving false promises of marriage, leading courts to rely heavily on judicial interpretation. 

7.3 Absence of Clear Standards in Relationships Involving Power Imbalance: The 

criminal law framework does not provide detailed criteria for assessing consent in relationships 

involving authority or trust, such as teacher–student or employer–employee relationships. 

7.4  Limited Recognition of Psychological or Non-Physical Coercion: Existing provisions 

focus mainly on physical force or threats and do not comprehensively address psychological 

pressure or emotional manipulation affecting consent. 

7.5 Overlapping Legal Frameworks: The coexistence of general criminal law and special 

legislation such as the Protection of Children from Sexual Offences Act, 2012 creates 

interpretational challenges, particularly in consensual relationships between adolescents. 

7.6 Evidentiary Challenges in Proving Consent: Determination of consent often depends 

on victim testimony and surrounding circumstances, and limited statutory guidance on 
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evaluating such evidence may lead to inconsistent judicial outcomes. 

7.7 Need for Comprehensive Legislative Reform: These gaps indicate the need for clearer 

statutory definitions, improved evidentiary standards, and legislative reforms to ensure 

consistency and fairness in adjudicating sexual offence cases. 

8.  Doctrinal  and Empirical Analysis: 

8.1 Concept of Consent in Criminal Law: In Indian criminal jurisprudence, consent is a 

fundamental element in determining criminal liability in sexual offences. The concept is 

statutorily defined under Section 375 of the Indian Penal Code (IPC) and continues under 

Section 63 of the Bharatiya Nyaya Sanhita, 2023 (BNS). The law clarifies that consent must 

be an unequivocal voluntary agreement, communicated through words, gestures, or any form 

of verbal or non-verbal communication. The doctrine emphasizes that absence of resistance 

does not automatically imply consent, and the focus is on the voluntary participation of the 

woman. 

8.2 Doctrine of Free and Voluntary Consent: Indian courts consistently hold that consent 

must be free, voluntary, and informed. Consent obtained under fear, coercion, misconception 

of fact, or intoxication is legally invalid. The Supreme Court in Uday v. State of Karnataka 

held that consent given under a misconception of fact, particularly regarding a false promise of 

marriage, may vitiate consent depending on the circumstances of the case. 

8.3  Doctrine of Absence of Resistance: Earlier judicial interpretations sometimes relied on 

physical resistance as proof of non-consent. However, modern jurisprudence rejects this 

approach. In State of Punjab v. Gurmit Singh, the Supreme Court held that a victim’s testimony 

alone can be sufficient for conviction, and lack of physical injuries does not negate rape. 

8.4  Doctrine of “No Means No”: The principle that “No means No” has become central to 

judicial interpretation of consent. In Kaini Rajan v. State of Kerala, the Court clarified that 

consent must be an active and willing participation, and silence or submission cannot be treated 

as consent. 

8.5  Doctrine of Affirmative Consent:  Indian courts have gradually moved toward 

recognizing affirmative consent, meaning consent must be clearly communicated and 

voluntary. The Supreme Court in Deepak Gulati v. State of Haryana distinguished between 
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consensual relationships and sexual intercourse induced by deception, emphasizing that the 

intention of the accused at the time of obtaining consent is crucial. 

8.6  Consent of Minor – Statutory Irrelevance: Under Indian law, consent of a minor is 

legally irrelevant in sexual offences. The Supreme Court in Independent Thought v. Union of 

India held that sexual intercourse with a wife below 18 years of age constitutes rape, reinforcing 

the principle that minors cannot legally consent. 

8.7  Consent under Misconception of Fact: Consent obtained through deception, particularly 

false promise of marriage, is a contentious issue in Indian courts. In Pramod Suryabhan Pawar 

v. State of Maharashtra, the Court clarified that rape is made out only when the promise of 

marriage was false from the beginning and made with dishonest intention. 

8.8  Judicial Sensitivity towards Victims: Courts have repeatedly emphasized that rape trials 

must not be influenced by stereotypes about the victim’s character or past sexual history. In 

State of Punjab v. Gurmit Singh, the Court stressed that victims should not be subjected to 

humiliating cross-examination and their testimony must be treated with dignity. 

8.9  Evidentiary Approach to Consent: Under Section 114A of the Indian Evidence Act, 

1872, where sexual intercourse is proved and the woman states she did not consent, the court 

shall presume absence of consent in certain aggravated rape cases. This provision shifts the 

burden of proof partly onto the accused, strengthening protection for victims. 

8.10 Transition from IPC to BNS: The Bharatiya Nyaya Sanhita, 2023 retains most doctrinal 

principles regarding consent but aims to modernize the criminal justice framework. The 

definition of consent continues to stress clear voluntary agreement, ensuring continuity with 

established judicial interpretation. 

8.11 Summary of Doctrinal Position:  

The doctrinal analysis reveals that Indian courts interpret consent through the following core 

principles: 

1. Consent must be voluntary and unequivocal. 

2. Silence or lack of resistance does not imply consent. 
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3. Consent obtained by deception or misconception may be invalid. 

4. Minor’s consent is legally irrelevant. 

5. Courts increasingly adopt victim-centric interpretation of consent. 

9.  Testing of Research Hypotheses using Chi-Square Test: 

Empirical Study: Consent Determination in Sexual Offence Cases 

Study Area: Gwalior & Chambal Division (N = 600) 

The Chi-Square Test (χ²) is used to examine whether the observed responses significantly 

differ from expected responses. In this study, it helps determine whether respondents show a 

statistically significant opinion regarding legal and judicial aspects of consent in sexual offence 

cases. 

The Chi-Square (χ²) test is applied in this study to determine whether the observed 

responses collected through the questionnaire differ significantly from the expected 

distribution. The test helps to examine whether the respondents’ opinions regarding the 

determination of consent in sexual offence cases are statistically significant. 

The Chi-Square formula used is: 

𝜒! = ∑
(𝑂−𝐸)!

𝐸 	

Where: 

O = Observed frequency 

E = Expected frequency 

Since the questionnaire uses a five-point Likert scale, the expected frequency for each category 

is calculated as: 

𝐸 =
600
5 = 120	
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Degrees of Freedom (df): 

𝑑𝑓 = (𝑘 − 1) = 5 − 1 = 4 

The critical value of χ² at 5% level of significance and df = 4 is 9.49. If the calculated 

value of χ² is greater than the critical value, the null hypothesis is rejected. 

Hypothesis 1 

Clarity of Legal Definition of Consent 

Null Hypothesis (H₀): 

There is no significant difference in respondents’ opinions regarding the clarity of the legal 

definition of consent in sexual offence laws. 

Alternative Hypothesis (H₁): 

There is a significant difference in respondents’ opinions regarding the clarity of the legal 

definition of consent in sexual offence laws. 

Response Observed (O) Expected (E) (O-E)²/E 

Strongly Agree 80 120 13.33 

Agree 170 120 20.83 

Neutral 120 120 0 

Disagree 150 120 7.50 

Strongly Disagree 80 120 13.33 

Total χ² 
  

54.99 

Result: 

χ² calculated = 54.99 

Since 54.99 > 9.49, the null hypothesis is rejected. 

Interpretation: 

There is a statistically significant difference in opinions, indicating that respondents perceive 
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lack of clarity in the legal definition of consent. 

Hypothesis 2 

Role of Victim Testimony 

Null Hypothesis (H₀): 

Victim testimony is not considered a significant factor in determining lack of consent. 

Alternative Hypothesis (H₁): 

Victim testimony is considered a significant factor in determining lack of consent. 

Response O E (O-E)²/E 

Strongly Agree 210 120 67.5 

Agree 200 120 53.33 

Neutral 70 120 20.83 

Disagree 80 120 13.33 

Strongly Disagree 40 120 53.33 

Total χ² 
  

208.99 

Result: 

χ² calculated = 208.99 

Since 208.99 > 9.49, the null hypothesis is rejected. 

Interpretation: 

Respondents strongly believe that victim testimony plays a crucial role in determining absence 

of consent in sexual offence cases. This view is consistent with judicial principles recognised 

in the case of State of Punjab v. Gurmit Singh, (1996) 2 SCC 384. 

Hypothesis 3 

Influence of Social Stereotypes 

Null Hypothesis (H₀): 
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Social stereotypes do not influence judicial determination of consent. 

Alternative Hypothesis (H₁): 

Social stereotypes influence judicial determination of consent. 

Response O E (O-E)²/E 

Strongly Agree 240 120 120 

Agree 190 120 40.83 

Neutral 70 120 20.83 

Disagree 60 120 30 

Strongly Disagree 40 120 53.33 

Total χ² 
  

264.99 

Result: 

χ² calculated = 264.99 

Since 264.99 > 9.49, the null hypothesis is rejected. 

Interpretation: The results indicate that respondents widely believe social stereotypes and 

societal attitudes influence the judicial determination of consent in rape cases. 

Hypothesis 4 

Role of Circumstantial Evidence 

Null Hypothesis (H₀): 

Circumstantial evidence does not play a significant role in determining consent. 

Alternative Hypothesis (H₁): 

Circumstantial evidence plays a significant role in determining consent. 

Response O E (O-E)²/E 

Strongly Agree 200 120 53.33 

Agree 220 120 83.33 
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Neutral 80 120 13.33 

Disagree 60 120 30 

Strongly Disagree 40 120 53.33 

Total χ² 
  

233.32 

Result: 

χ² calculated = 233.32 

Since 233.32 > 9.49, the null hypothesis is rejected. 

Interpretation: The results confirm that circumstantial evidence is considered highly 

important in determining consent in sexual offence trials. 

Hypothesis 5 

Need for Clear Judicial Guidelines 

Null Hypothesis (H₀): 

There is no need for clearer judicial guidelines on consent determination. 

Alternative Hypothesis (H₁): 

There is a need for clearer judicial guidelines on consent determination. 

Response O E (O-E)²/E 

Strongly Agree 280 120 213.33 

Agree 210 120 67.50 

Neutral 50 120 40.83 

Disagree 40 120 53.33 

Strongly Disagree 20 120 83.33 

Total χ² 
  

458.32 

Result: 

χ² calculated = 458.32 
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Since 458.32 > 9.49, the null hypothesis is rejected. 

Interpretation: A large majority of respondents support the need for clearer judicial guidelines 

for determining consent in sexual offence cases. 

10.  Overall Conclusion of Hypothesis Testing: 

      The Chi-Square analysis demonstrates that all five hypotheses show statistically significant 

results. The findings indicate that: 

1. Respondents perceive ambiguity in the legal definition of consent. 

2. Victim testimony is considered crucial in determining lack of consent. 

3. Social stereotypes influence judicial interpretation. 

4. Circumstantial evidence plays a major role in rape trials. 

5. There is strong demand for clearer judicial standards for determining consent. 

These findings highlight the need for clearer statutory provisions, improved judicial 

guidelines, and better investigative practices to ensure consistent and fair adjudication of sexual 

offence cases in India. 

11.  Discussion of Findings (Linking Doctrinal Law with Empirical Results): 

11.1 Introduction: Empirical–Doctrinal Relationship: 

The empirical findings of the present study provide important insights into how legal 

professionals and other stakeholders perceive the doctrine of consent in sexual offence cases. 

When these findings are examined alongside the doctrinal legal framework, a significant 

relationship emerges between statutory provisions, judicial interpretation, and the practical 

realities of criminal adjudication. The responses obtained from the field study indicate that 

although the law has developed a detailed framework governing consent, its practical 

application often presents interpretational challenges within the criminal justice process. 

11.2  Ambiguity in the Legal Definition of Consent: 

The empirical analysis reveals that a considerable number of respondents believe that the 
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legal definition of consent in sexual offence laws is not sufficiently clear. Traditionally, the 

concept of consent was addressed under Section 375 of the Indian Penal Code along with 

Section 90, which explains situations where consent is obtained under fear or misconception 

of fact. These foundational principles have largely been retained under the Bharatiya Nyaya 

Sanhita, 2023. However, the empirical responses indicate that despite statutory provisions, 

legal practitioners frequently face difficulties in interpreting and applying these provisions in 

complex factual situations, particularly in cases involving relationships, deception, or 

psychological pressure. 

11.3  Evidentiary Importance of Victim Testimony: 

The empirical findings strongly indicate that victim testimony plays a crucial role in 

determining the absence of consent in sexual offence cases. A significant majority of 

respondents agreed that the testimony of the prosecutrix may be sufficient to establish lack of 

consent. This finding is consistent with the judicial principle laid down by the Supreme Court 

of India in State of Punjab v. Gurmit Singh, where it was held that the testimony of the victim, 

if credible and trustworthy, can form the sole basis of conviction without the need for 

corroboration. Thus, the empirical findings demonstrate a strong alignment between judicial 

doctrine and professional opinion regarding the evidentiary value of victim testimony. 

11.4  Influence of Social Attitudes and Stereotypes: 

Another important aspect highlighted by the study is the influence of social attitudes and 

stereotypes in the judicial evaluation of consent. A large proportion of respondents agreed that 

societal perceptions relating to morality, character, and behaviour of the victim may indirectly 

influence judicial assessment in rape cases. This observation is consistent with judicial cautions 

against relying on stereotypical assumptions. In State of Maharashtra v. Madhukar Narayan 

Mardikar, the Supreme Court of India emphasised that even a woman of “easy virtue” is 

entitled to privacy and dignity, and her testimony cannot be disregarded solely on the basis of 

her character. 

11.5 Role of Circumstantial Evidence in Determining Consent: 

The empirical analysis further confirms that circumstantial evidence plays a significant role 

in determining consent during sexual offence trials. Respondents widely recognised that courts 

frequently rely on surrounding circumstances, medical evidence, conduct of the parties, and 
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other corroborative material when assessing whether consent existed. Judicial decisions such 

as Kaini Rajan v. State of Kerala have clarified that consent must involve a voluntary and 

conscious decision, and its determination depends upon the totality of circumstances 

surrounding the alleged incident. 

11.6  Need for Clearer Judicial Guidelines 

One of the most significant findings of the study is the strong demand among respondents 

for clearer judicial guidelines regarding the determination of consent. A substantial majority 

supported the need for more precise judicial standards to ensure consistency, fairness, and 

predictability in rape trials. This reflects a broader concern within the criminal justice system 

that inconsistent interpretation of consent may lead to uncertainty in judicial outcomes. 

12. Final Conclusion: 

The doctrine of consent forms the cornerstone of the legal framework governing sexual 

offences in India. It establishes the critical boundary between lawful sexual interaction and 

criminal conduct. Over time, the legal understanding of consent has evolved significantly, 

reflecting broader developments in constitutional values, gender justice, and human rights. 

This research examined the doctrine of consent in sexual offences through both doctrinal 

and empirical approaches. The doctrinal analysis demonstrated that Indian criminal law has 

progressively refined the concept of consent through statutory provisions and judicial 

interpretation. Courts have clarified that consent must be voluntary, informed, and unequivocal, 

and that submission under fear, coercion, or deception cannot constitute valid consent. 

The empirical analysis conducted among respondents in the courts of the Gwalior and 

Chambal Division revealed several important perceptions regarding the determination of 

consent in sexual offence cases. The statistical analysis using the Chi-Square test confirmed 

that respondents perceive ambiguity in the legal definition of consent, recognise the importance 

of victim testimony, acknowledge the role of circumstantial evidence, and express concern 

about the influence of social stereotypes in judicial reasoning. Most importantly, the findings 

reveal a strong consensus regarding the need for clearer judicial guidelines to ensure consistent 

application of the doctrine of consent. 

The integration of doctrinal and empirical perspectives demonstrates that while the legal 
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framework governing consent has evolved significantly, challenges persist in its practical 

application. Issues such as evidentiary limitations, social bias, and interpretational uncertainty 

continue to influence the adjudication of sexual offence cases. 

13. Suggestions and Law Reform Recommendations: 

Based on the findings of the study, the following suggestions are proposed to strengthen 

the legal framework governing consent in sexual offence cases in India. 

13.1  Clearer Statutory Definition of Consent: Although the law recognises voluntary 

agreement as the basis of consent, more detailed statutory clarification may help reduce 

interpretational ambiguity. Legislative provisions should explicitly emphasise affirmative and 

informed consent to ensure greater clarity in legal interpretation. 

13.2  Development of Judicial Guidelines: The higher judiciary may formulate structured 

guidelines for determining consent in sexual offence cases. Such guidelines could provide 

courts with a consistent framework for evaluating victim testimony, circumstantial evidence, 

and the surrounding context of the alleged offence. 

13.3  Sensitisation of Judicial and Investigative Authorities: Regular training programmes 

should be conducted for judges, prosecutors, and police officers to address gender sensitivity 

and to eliminate reliance on outdated social stereotypes when evaluating evidence in sexual 

offence cases. 

13.4  Strengthening Evidentiary Standards: Investigative procedures should be improved to 

ensure better collection and preservation of forensic and circumstantial evidence. 

Strengthening evidentiary practices would reduce over-reliance on subjective interpretations 

of consent. 

13.5  Public Awareness and Legal Education: Awareness programmes should be conducted 

to educate society about the legal meaning of consent and the importance of respecting 

individual autonomy and bodily integrity. This would contribute to preventing sexual violence 

and improving societal attitudes. 

13.6  Further Empirical Research: Future research should conduct larger empirical studies 

across multiple jurisdictions in India to analyse judicial trends in sexual offence cases. 
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Comparative research may also examine how other legal systems define and interpret consent. 


