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ABSTRACT 

The term ‘Specific Performance’ refers to the exact attainment of the 
obligation provided in the contract made between parties, in case of a breach 
by any party. It ensures the fulfilment of the obligation which a person is 
promised in a contract and therefore should be entitled to demand for. It is a 
remedy in which a party involved in a contract is forced to perform or refrain 
from performing the acts that he has agreed to perform or refrain from 
performing in case of a breach. 

The Specific Relief Act 2018, has introduced substantial modifications to the 
law relating to contract enforcement, making specific performance the 
primary remedy in disputes. Specific performance was previously an 
alternative equitable remedy which aimed at the exact fulfilment of an 
obligation and granting or refusing an order for specific performance was 
primarily left up to the discretion of the courts. It was a particular remedy 
adopted by courts when no other remedy (such as monetary relief) would 
sufficiently recompense the other party.  

I completely agree to the point that a legal system that imposes severe 
restrictions on the provision of specific performance reduces the parties' trust 
in the contract. And when individuals get into a contractual agreement, they 
expect the other party to follow through on their promises. Hence, specific 
performance is the best means of repaying a promisee for contract violation, 
since it provides the exact performance that was agreed upon. The promisor, 
on the other hand, is only obligated to perform what they willingly agreed to 
do. 

However, in certain circumstance, it is noticed that enforcing an action on 
someone does not provide the ideal resolution to disputes raised in a contract. 
Specific enforcement can sometimes have serious outcomes for parties. It 
may be impractical, if not physically impossible, for parties to carry out their 
initial commitments when circumstances have changed substantially.  
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Furthermore, fulfilment of obligation based on the personal judgment or 
capabilities of a person on which the request is made, is very often ordered 
by the court. The reason behind it is that a coerced party will often act below 
the party's regular standard and expectation, even when it is in the party's 
ability to do so. 

 

INTRODUCTION 

An Expert Committee of six members was comprised of legal practitioners and academics 

tasked with suggesting amendments to the Specific Relief Act in order to "ensure that specific 

performance is granted as a general rule" and "ensure that discretionary relief is done away 

with" in order to ensure "ease of doing business in India". The committee came up with a report 

which was recommended to the Government of India - Union Law and Justice Minister in 

2016, upon which the 2018 Act was based. The report suggested:  (i) a change in approach that 

makes specific performance the general rule and damages an alternative remedy, and (ii) 

guidelines on, limiting the court's discretion in granting specific remedies. 

The major changes observed in the 2018 Specific Relief Act are: - 

1. Change of Approach from Damages to Specific Performance - The remedy of specific 

performance was not easily granted to a party as a matter of right under the Specific Relief Act 

of 1963, and its issuance was reliant on the court's discretion, but the Specific Relief Act of 

2018 has made a significant shift to the Act's nature. First, under the 2018 Act, courts are 

required to impose the exact implementation of a contract in most cases, keeping aside a few 

exceptions. The new Act has taken away the courts' discretion, requiring them to mandate the 

specific performance of a contract, except in cases where contracts are not expressly ordered 

to be performed under the provisions of the Amending Act. This is a significant change in the 

execution of contracts entered into with the intention of providing certainty to the parties to the 

contract. The track record of granting waivers for specific performance of contracts has been 

unsatisfactory for a number of reasons, including the discretion they afforded, which is now 

withdrawn in order to ensure effective contract performance.  

 

2. Contracts not expressly enforceable - Certain contracts were not specifically enforceable under 

Section 14 of the 1963 Act. The Amendment Act has replaced this provision with several 

additional exclusions that are basically identical to the earlier Section 14 of the Principal Act. 
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However, the previous exclusion for contracts that were not specifically enforceable "for the 

non-performance of which compensation is an adequate relief" has been removed, and 

contracts can now be specifically enforced even if adequate relief is a possibility, as long as 

they do not fall under the current exclusions. The following contracts cannot be specifically 

enforced, namely: — 

 

(a) when either party has obtained substitute performance of the Contract in accordance 

with the provisions of Section 20;  

(b) A contract the fulfilment of which involves the performance of a continuous obligation 

which cannot be supervised by the court;  

(c) A contract which depends so on the personal skills of the parties that the court cannot 

require specific performance of its essential terms;  

(d)  A contract that is answerable by its nature.  

Substituted Performance - Under Section 20 of the newly replaced Act, an injured party may 

request "remedial action" from a third party or through its own agency. It is a remedy whereby 

the aggrieved party may otherwise perform the contract and recover fees and expenses from 

the infringer after giving him an opportunity to do his part. With the change, this is now a legal 

right. The Indian Contracts Act of 1872 recognized that an injured party  

could have another person do the contract work and then sue the offender for fees and expenses. 

However, since the aggrieved party's entitlement to compensation was subject to the three 

requirements for compensation indicated previously, the aggrieved party's expenditures were 

not guaranteed to be covered. Parties, particularly the government, incorporated 'Risk and Cost' 

provisions, which allowed the government to recoup such expenditures and expenses. After 

providing the contract breaker a chance to perform his side of the contract, the new clauses will 

offer him the right to these expenditures and, as a result, the assurance to have his task finished 

by a third party. Parties involved in a conflict, engage in harsh actions and adopt extreme 

stances. Hence, it is likely that the injured party may pay unjustified or excessive costs for 

further work and seek reimbursement from the contract breaker. It is only just and reasonable 

to have some control over such claims. However, the Expert Committee's advice for such 

regulation is not included in the Amending Act. 

3. Expedited Resolution - The Amendment establishes a time restriction for all cases filed under 

section 20C of the Specific Relief Act to be resolved. All cases must be determined within 12 
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months of the date of serving of the summons on the defendant(s), with a maximum extension 

of additional 6 months' time period. 

 

4. Injunctions and Special Courts - Section 20A has been introduced in the Amendment Act which 

limits the court's authority to grant injunctions in contracts involving "infrastructural projects" 

as defined in the Schedule, where granting an injunction would cause the progress or 

completion of such "infrastructure project" to be delayed. In Section 41 of the Principal Act, a 

similar exception has been included. Section 20B of the Amendment Act mandates that the 

State Government to designate one or more civil courts as special courts within the local limits 

of the region to exercise jurisdiction and hear cases brought under the Act in accordance with 

the infrastructure contracts.  

 

5. Expert Assistance (Power of Courts to engage experts) - The Amendment Act adds a new 

Section 14A that allows courts to appoint experts to assess the nature of a contract, its breach 

and other concerns and provide an opinion on these matters. 

 

6. Limited Liability Partnerships - There are always exceptions to the general rule. Despite not 

being a party to the contract, some people have the right to enforce specific performance of the 

contract. A newly created Limited Liability Partnership is one such addition to the exemptions. 

Limited liability partnerships created by the merger of two distinct limited liability partnership 

businesses may now demand specific performance on a contract on which a breach has 

occurred, according to this provision. As a result, the Section's scope has been expanded, 

allowing more individuals to acquire such orders and the contracts can be fulfilled. 

After Clause (f), the Amendment adds Clause (fa), which reads as follows: 

“When a limited liability partnership has entered into a contract and subsequently becomes 

amalgamated with another limited liability partnership, the new limited liability partnership 

which arises out of the amalgamation. 

LITERATURE REVIEW 

Articles 

“Karl Shroff, Specific Performance – Principles Revisited, SCC Online Blog (June, 



Indian Journal of Law and Legal Research       Volume IV Issue IV | ISSN: 2582-8878  

 Page: 5 
 

2020)”1 

• This article explains the fundamental principles and important aspects to consider when 

seeking specific compliance of contracts relating to immovable properties and related 

aspects. 

“Vinod Kumar, Specific enforcement now primary remedy in disputes, Law.Asia 

(March, 2019)”2 

• The article examines how the Specific Relief Act, 2018, has introduced significant changes 

to the law in relation to the application of performance of contracts and granting of 

precautionary measures, also for the infrastructure sector. 

• The author also analyses how the law has made the specific performance of contracts the 

primary remedy to bring in certainty in the execution of contracts and how the courts have 

been deprived of the discretion to issue an order on the specific execution to make it binding 

to make, subject to certain exceptions.  

• The report adds that the “achievement of the object of the contract” can now be granted 

regardless of the type of contract, provided the exceptions do not apply. 

“Santosh B. Malligawad, The Specific Relief (Amendment) Act, 2018: an overview of the 

new scheme and breaking down of the controversy (January, 2021)”3 

• This article provides an overview of this new scheme under the Specific Relief Act, 2018 

and analyses the emergence and development of specific relief.  

• The article also examines the controversy behind conflicting judgments of several High 

Courts, including the Supreme Court, regarding the scope and applicability of the new 

regime under the Specific Relief (Amendment) Act, 2018; and breaks this controversy with 

the help of established precedent and legal principles. 

“Nilima Bhadbhade, The Specific Relief (Amendment) Act 2018: a Hurried Legislation, 

Bar & Bench (October, 2018)”4 

 
1 https://www.scconline.com/blog/post/2020/06/18/specific-performance-principles-revisited/ 
2 https://law.asia/specific-enforcement-now-primary-remedy-disputes/ 
3 https://blog.ipleaders.in/specific-relief-amendment-act-2018-overview-new-scheme-breaking-controversy/ 
4 https://www.barandbench.com/columns/specific-relief-amendment-act-hurried-legislation 
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• This article takes a critical look at how the Specific Relief (Amendment) Act 2018 was 

passed by both Houses of Parliament after a brief discussion but no debate as to how many 

other laws that have been passed to improve entrepreneurial skills and what the implications 

of such a hasty decision would be. The article also says that the Amendment is likely to be 

yet another instance of ‘legislate in haste, amend at leisure’.  

• The article analyses the main provisions of the Act and talks about the main changes of the 

Amending Act, namely: (i) providing a specific performance as an optional remedy, (ii) 

providing a new remedy of substituted performance for the contract, (iii)restricting the 

authority of courts from issuing interim measures halting the progress of infrastructure 

projects. 

“Yan Zhang, Should Specific Performance be the Primary Remedy for Breach of 

Contract? The Student Journal of Law”5 

• The article argues and seeks to prove that, specific performance should not be the primary 

remedy in breach of contract and that it is rightly restricted by the restrictions currently in 

force.  Specific performance should only be available if it is the appropriate approach in 

the particular circumstances of the case. 

• This paper also discusses of the current arguments against specific performance and 

examines the different position of Civil Law jurisdictions.    

Books  

• Specific Relief Act, 1963  

• Specific Relief (Amendment) Act, 2018 

• Avtar Singh's Textbook on Law of Contract and Specific Relief (8th Edition, Paperback 

2022) 

• Specific Relief Act by Sudipto Sarkar – 18th Edition Paperback, 2020 

STATEMENT OF PROBLEM 

“Specific Relief” requires exact performance by a defaulting party of any contractual or legal 

obligation where pecuniary damages are unreasonable or inadequate. The Amendment (2018) 

 
5 https://sites.google.com/site/349924e64e68f035/issue-4/should-specific-performance-be-the-primary-remedy-
for-breach-of-contract 
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was introduced on the basis of the recommendations of the Committee of Experts appointed 

by the Government of India, chaired by Mr. Anand Desai, with the main objective of, among 

others, regulating the enforceability of contracts related to infrastructure development  

in India in order to Promote the public interest and "facilitation of doing business" to address 

problems of late performance and provide an effective remedy for parties who have suffered 

losses as a result of non-compliance or non-performance of a contract. The main reasons and 

provisions for writing this paper are to analyze the various amendments of the Amendment 

Act, its advantages and disadvantages for the general public and its contractual relevance in a 

developing economy in relation to India. 

RATIONALE OF STUDY 

The research project aims to shed light on the recently passed Specific Relief (Amendment) 

Act, 2018.The main objective of the project is to discuss the various provisions of the 

Amendment Act, analyze their plausible impact on trade agreements and briefly discuss why 

they were responsible for such amendments. At the same time, it contains discussion about the 

various flaws in the amendment law that erode its value. The investigator goes on to provide a 

brief comment on the Amendment Act. 

RESEARCH OBJECTIVES 

The purpose of this research is to: - 

• To explain the various provisions of the Amendment Act and the changes which took 

place from the previous Act. 

• To analyze the inherent flaws associated with the Act.  

• To present a brief remark on the Amendment Act. 

• To signify the outcome of extension and deliberate Justification of Specific 

performances. 

RESEARCH QUESTIONS 

• What is Specific Performance? 

• What are the changes observed in the Specific Relief Act, 2018? 

• What effects does the changes in course of Specific Performance have? 
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• What difficulties can the individuals face because of the newly formed Amendment 

Act? 

RESEARCH METHODOLOGY 

The methodology that would be applied for carrying out this research is Doctrinal, Analytical 

and Comparative research. In this research the primary sources of data are the Constitution, 

Indian Contract Act, 1872, Specific Relief Act 1963, Specific Relief Act 2018, Limitation Act, 

Rules, Government Orders, Judicial Precedents, Report of Expert committee constituted in 

January 2016 for suggesting amendments to the Specific Relief Act, Report of various other 

Committees. The secondary sources of data comprise of published books, journals, scholarly 

articles, news releases, print media, online journals, research reports and others were used. 

MAIN CONTENT 

In the legal literature, there is an ongoing debate as to whether specific performance is 

predominantly desirable or not. Many lawyers believe that specific performance should be 

preferable since it is the closest to the contract's commitment. Economists, on the other hand, 

believe that specific performance should be saved for rare circumstances since it is costly to 

administer and may prevent promisors from participating in efficient breach. Given the 

challenges of enforcement, there is a lot of doubt about whether specific performance is more 

valuable to promisees than money damages. 

The main concept and the very objective of Specific Performance is based on the fact that 

damages will be insufficient if the claimant is unable to get an appropriate alternative. The 

most common reason courts awarded specific performance is when the contract's subject matter 

was unique, when it wasn't only a question of money, or when the exact amount of damages 

was uncertain, and just monetary damages may not remedy the party's situation. Although it is 

argued in traditional economics that all products are scarce to some degree and are therefore 

'unique' since there is no unlimited supply of anything. If all objects are unique, how can the 

claim that an object is 'unique' be the rationale for providing specific performance? 

It could also be the instance that the obligations aren't described appropriately or aren't able to 

be defined clearly, causing both parties to be doubtful.  

Specific performance is generally seen of as an example of fulfilling a party's performance 
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interest, and it seems to be the purest manner of achieving the objective of performance. 'The 

core of the contract is performance,' as the saying goes. However, specific performance, will 

not always meet this purpose. Time will have passed, and any performance promised of will 

have been postponed. What you achieve will never be exactly the same as what was contracted 

or anticipated for. If the performance was supposed to take place on a certain day, forcing them 

to do it on another date would be pushing them to fulfil a completely different obligation. Such 

orders cannot be considered actual demands for a specific performance: performing exactly 

what the contract specifies. 

By breaking down the scope of the new scheme, we can actually examine and understand the 

intentions behind it, which is a crucial part of determining whether the Amendment Act is 

prospective or retroactive in its implementation. 

Giving priority to specific relief is based on a desire to guarantee the moral duty to keep one's 

commitments, prevent a promisor from breaching and thereby altering contractual behaviour, 

and allowing a promisee to seek his preferred remedy. It is clear that a compensation decree 

does not always, entirely compensate since establishing losses with certainty is difficult. As a 

result, the Amendment Act eliminates all limitations on specific performance and makes it a 

general remedy open to anybody who desires to claim it.6 

The Amendment Act certainly brings about a substantial and remedial change in law. In 

contrast to declaratory or clarifying acts, which are considered retroactive, remedial statutes 

must be seen as prospective. Therefore, a s a result, the Amendment Act must be seen as having 

no retroactive effect. 

Another major goal of the 2018 Act was to eliminate judicial interference in public works 

contracts so that they could run smoothly.7 

But defying the purpose of the Act, an order for specific enforcement may open the doors to 

additional court actions. When the needed performance is more complex and lengthier, this is 

more probable. Many business agreements, for example, are complicated and often require 

lengthy negotiations. On top of that, the court must guarantee that the performance is of a high 

standard and that insufficiency is avoided. The punishment for non-performance is nevertheless 

 
6 Pg 47-52, Expert Committee’s Report on Specific Relief Act 
7 Pg 18, Expert Committee’s Report on Specific Relief Act 
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by fines, but being held in contempt of court may potentially result in imprisonment.  Thus, 

this could be the most severe limitation on an individual's personal liberty. Eventually, increase 

in litigation would add to the judiciary’s burden, necessitating the creation of special courts, 

expert aid, and other measures, as well as more cost to the parties involved and therefore a 

further argument against specific performance. This additional workload of monitoring may be 

difficult to sustain, resulting in more fees and court appearances. 

However, the Specific Relief Act of 2018 marks a significant change in the nature of relief and 

the original Act's procedural framework. The specific relief has been converted from a 

discretionary to a statutory remedy as a result of the alteration. 

It instils a culture of strong contract enforcement. The measure aims to correct the problem by 

removing the inadequacy test and the element of discretion included in Sections 10 and 20 of 

the Specific Relief Act of 1963.  

But the Amendment Act has somehow neglected the fact that specific performance will simply 

not be possible in some cases because not every case includes physically or legally feasible 

performance. If a party is unable to execute his contract, mandating specific performance serves 

no use. It's pointless to force someone do something which they are unable to do.  

In some matters, the circumstances might alter to the point where the defendant suffers such 

extreme suffering that it substantially outweighs any loss suffered by the claimant. Unforeseen 

circumstances may arise, making the performance unconscionable to carry out.  

Hence, it may be the case that specific performance pushes a party to do something they no 

longer wish to do and makes it much more oppressive than awarding damages. Parties should 

not be forced back into relationships against their wish unless there are exceptional 

circumstances. Contracts are made freely between parties and they should also be able to 

choose not to perform if another remedy is available.  

CASE LAWS 

The proper form of decree. 

• In cases where there is a transfer of the suit property by the contracting party and then 

the party in default suffers a decree for performance the proper form of a decree is as 
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laid down in Durga Prasad v. Deep Chand where it was held that the defendant and 

the transferee must join in the performance. 

• The principle was again applied recently in Vijay A. Mittal v. Kulwant Rai 

• Vijay Kumar v. Om Parkash “In order to obtain a decree for specific performance, the 

plaintiff has to prove his readiness and willingness to perform his part of the contract 

and the readiness and willingness has to be shown throughout and has to be established 

by the plaintiff.” 

• Mehboob-ur-Rehman v. Ahsanul Ghani “Though, with the amendment of the Specific 

Relief Act, 1963 by Act  18 of 2018, the expression “who fails to aver and prove” is 

substituted by the expression “who fails to prove” and the expression “must aver” 

stands substituted by the expression “must prove” but then, the position on all the 

material aspects remains the same that, specific performance of a contract cannot be 

enforced in favor to the person who fails to prove that he has already performed or has 

always been ready and willing to perform the essential terms of the contract which are 

to be performed by him, other than the terms of which, the performance has been 

prevented or waived by the other party.” 

• Sitac Pvt Ltd vs Banwari Lal Sons Pvt Ltd & Ors on 2 July, 2019 

• Smt. Indra vs Laksar on 4 May, 2021 

• Amar Chand and Another vs Jagan Nath (Deceased), 2019 

• Dhanu vs Ajai Kant And Others, 2019 

 

Landmark Judgment Cases and what we got out of them. There are certain landmark 

judgements in which the court took into consideration different sections of the Specific Relief 

Act: - 

 

• In case of Gobind Ram vs Gian Chand, Section 20 of the Specific Relief Act, 1963 was taken 

into consideration and Specific Performance was imposed.  

• The Supreme Court of India in the landmark case of M/S Gujarat Bottling Co. Ltd v. The Coca 

Cola Co & Ors, stated that Specific Performance is an equitable relief and the party who has 

invoked the jurisdiction is always held responsible in this matter.  

• In the case of Parag Engineering Works vs Union of India, the Guwahati High Court 

discussed the meaning and terms of Specific Relief Act, 1963 under Section 14. 
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CONCLUSION 

The specific enforcement can have far-reaching consequences for the contracting parties. When 

situations have changed significantly, it may be virtually impossible for the parties to fulfill 

their original obligations. This could lead to unnecessary hardship, which would be exacerbated 

if penalties for non-compliance were threatened, including the possibility of contempt of court. 

Even if enforcement of the agreed acts appears to be the most acceptable remedy from Plaintiff 

's point of view, enforcement may be viewed as an unfair interference with the personal liberty 

of the other party, since they would get what they negotiated. As a result, courts should be 

much more inclined to award pecuniary remedies that raise fewer personal liberty issues. 

Furthermore, forcing a party to act against their wish will not help to build great business 

relationships, which are vital to a healthy economy, and would likely be detrimental to 

operational efficiencies. 
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