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ABSTRACT 

The universal philosophy of police officers is to promote the integrity of the state 

and the health & well-being of the people. Unfortunately, the ideology has turned 

amiss over the past few decades where patterns of police officers, the unsung 

‘heroes’, the admired uniformed crime-fighters, are often regarded as 

authoritarians filled with oppression who dictate tyranny. 

This is a work of research constructed to provide an overview of police brutality, 

and its history, along with identifying its scope and tracing a timeline of 

legislations/judicial pronouncements that attempt to check such offences. It 

endeavours to raise questions about cases of misconduct in specific situations such 

as curfew & custody and formulate remedies available to the public who fall 

victims to such outrage. This paper is a comprehensive study on the phenomenon 

of police brutality specifically in the Indian context. 

"No one should have to live in fear of those sworn to protect them. 

 - Amnesty International 
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2 OVERVIEW OF POLICE BRUTALITY  

India, being a federal and operative democracy, has three branches of powers commonly known 

as the Legislature, Executive & the Judiciary. The administration by the police officers falls 

under the domain of the Executive and has been the instrument of the state to curb the actions 

of perpetrators and to regulate the public.  

The police is a force of the state, empowered to enforce the law and maintain civil order. The 

Constitution of India under the Seventh Schedule 1 List II Entry 2 enlists Police under the State 

list, which essentially makes it a civil subject of the State. However, Entry 2 and 2A of the 

Seventh Schedule permits the Centre to constitute a Central Police Force to assist the State.  

The Central Reserve Police Force, formerly the Crown Representative’s Police established on 

27th July 1939, is a statutory body under the enactment of CRPF Act of 1949 2. Despite the 

diversity of police forces, there is a good deal that is common among them. 

While their respective responsibilities appear to be contrasting, the primary role of the police 

is to maintain public order and safety, enforce the law in force, and conduct investigations 

pertaining to the commission of any offence. The quasi-federal character of the Indian polity, 

with specific provisions in the Constitution, allows a coordinating and counseling role for the 

Centre in police matters and even authorizes it to set up certain central police organisations. 

Misuse of the power and authority that the police have lead to the infringement of human rights. 

The deviation of the responsibilities of police officers by employing unwarranted and 

unreasonable force upon individuals thereby creating a hostile atmosphere to these individuals 

is the very essence of police brutality. This form of misconduct as an illegal extension of the 

power of a public servant body has been a growing issue all over the world. This covers physical 

harassment, verbal harassment, and property damage, among others. 

The perpetrator, being the symbol to instil fear among other perpetrators in the society, abuses 

the responsibility conferred upon him leading to a serious misconduct of duty and civil rights 

 
1 “Union List, State List, Concurrent List” Seventh Schedule of the Constitution of India, 1949. 
2 Section 3 of the Central Reserve Police Force Act, 1949. 
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violation. A study conducted by Common Cause, a human rights organization shows that about 

two in every five respondents of the survey are fearful of the police. 3 This is not an ideal 

situation for victims of a crime to approach the police without any reservations. 

There are two conflicting views as to who is responsible for police brutality - one, that it occurs 

due to certain bad apples in the force, and two, that there is something inherently wrong in the 

institution of police, and that there is a deep rooted cause for this behaviour. 

“ While acts are committed by individuals or small groups, they do not occur 

in isolation from the culture, structure and leadership of the organization 

which can support, tolerate or even attempt to hide them. “ 4 

 

2.1 Historical Incidents 

Police brutality is not a recent phenomenon, rather, one prevailing for a long time. Fortunately, 

there have not been any precedents of large scale misconduct by the police in recent times, but 

the scars left by them long ago do take time to heal. One of the earliest incidents where the 

police used unreasonable and an inordinate amount of force on the public, resulting in 

catastrophic causalities can be dated back to 1960, 5 and is commonly referred to as the 

Sharpville Massacre. The South African government used stringent laws to enforce racial 

segregation and these policies were adopted to repress political opponents. Police officers in 

South Africa opened fire on a group of unarmed people protesting against oppressive laws in a 

peaceful manner and took the lives of 69 people, causing injuries to around 180 people. The 

committee set up later to investigate found the police authorities and the ministry of police 

directly responsible for the commission of gross human rights violation where they relied on 

live ammunition rather than alternative methods of crowd disposal. 6 

Another incident is the Paris Massacre that took place on October 17th 1961, where under the 

command of police officers, the ruling authority had intentionally demonstrated a heavy-

 
3 Common cause, 'Status Of Policing In India Report 2018: A Study of Performances and Perceptions' (2019) 

available at: https://www.commoncause.in/pdf/SPIR2018.pdf (accessed September 2020) 
4 Don Loree, 'Corruption in Policing: Causes and Consequences, A Review of the Literature' - Royal Canadian 

Mounted Police (2006) available at: https://www.publicsafety.gc.ca/lbrr/archives/cnmcs-plcng/cn30740-eng.pdf 

(accessed September 2020) 
5 The Conversation, 'How the 1960 Sharpeville massacre sparked the birth of international human rights 

law' (2020) available at: https://theconversation.com/how-the-1960-sharpeville-massacre-sparked-the-birth-of-

international-human-rights-law-133325 (accessed September 2020) 
6 'Truth and Reconciliation Commission of South Africa Report' (1998) available at: 

https://www.justice.gov.za/trc/report/finalreport/Volume%203.pdf (accessed September 2020) 
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handed beating towards the masses. It was an event where Algerians were peacefully 

demonstrating their right to independence when the police started to fire at them, and it was 

widely deemed to be a ‘colonial massacre.’ 7 Later, it was substantiated that the occurrence of 

the incident was primarily due to the abomination of police officers towards a particular class 

of people, which later fell prey to their oppression. The research was later acknowledged and 

appreciated in the court of law. 8 The government later acknowledged 40 deaths and that around 

300 people were injured. 

India has a notorious history of police misconduct as well. The infamous Jallianwala Bagh 

Massacre 9 during the pre-independence era resulted in 379 casualties and thousands of injuries 

due to the police opening fire at a peaceful gathering, under the command of General Dyer. The 

general reasoned these killings terming them as punishment by reducing the moral stature of 

‘rebels.’ 10 The sheer extent of the display of power and lack of accountability by the police 

was condemned by the whole country.  

 

2.2 Probable Causes of Police Brutality 

People in positions of authority generally have the innate need to express their power by various 

means, including but not limited to establishing physical dominance through violence and 

brutality. The police force, which has legitimately derived power, is no different. 

Police misconduct and brutality has a wide scope of offence, and so do the reasons behind it. It 

ranges from simple situational excuses, such as the high-speed-pursuit syndrome 11 to grounds 

deeply rooted in the institution of police. Some of them are discussed below:  

⚫ Inadequate and ineffective training afforded to law enforcement officers is the first step as 

to what causes police misconduct. Sensitivity training, understanding basic human rights, 

 
7 Muriel Cohen,  “New Light on a Colonial Massacre” booksandideas.net (2012) available at: 

https://booksandideas.net/IMG/pdf/20120424_new_light_on_a_colonial_massacre.pdf (accessed September 

2020) 
8 Acacio Pereira, 'The Paris prosecutor's office recognizes the "massacre" of October 17, 1961 Le Monde (1999) 

available at: https://www.lemonde.fr/societe/article/2011/10/17/archives-du-monde-15-fevrier-1999-le-parquet-

de-paris-reconnait-le-massacre-du-17-octobre-1961_1588192_3224.html (accessed September 2020) 
9 Kenneth Pletcher, 'Jallianwala Bagh Massacre' - Britannica, available at: 

https://www.britannica.com/event/Jallianwala-Bagh-Massacre (accessed September 2020) 
10 Nigel Collett, The Butcher of Amritsar: General Reginald Dyer (Continuum International Publishing 

Group 2005) 
11 Kevin Mullen, 'The high-speed chase syndrome' - SFGATE, (2012) available at: 

https://www.sfgate.com/news/article/The-high-speed-chase-syndrome-3148123.php (accessed September 2020) 

https://www.ijllr.com/
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proper guidelines as to handling of accused or convicted persons are parts that should be 

emphasized in their education. Coupled with the lack of supervision and guidance from 

senior officers, the newly recruited of ‘our finest’ have misconceptions on how to deal with 

circumstances that require force, and they often go unaware of the limit of when to stop. 

“Policemen are required to undergo special training to deal with these 

situations. Many times, situations turn ugly or go out of control because of 

lack of sufficient training to the police personnel to deal with violence and 

challenges to their authority. There are various documents in the form of 

police manual and even international covenants proscribing use of 

unnecessary force.” 12 

⚫ As in any patriarchal society, there is a clear lacuna in jobs for women in primarily male 

oriented fields, and law enforcement is no exception. The lack of women involved in 

policing is a case for high numbers of police brutality incidents. Research indicates that 

more women in the police force is directly proportional to a lower number of cases of 

police misconduct. They are better at defusing and de-escalating potentially violent 

confrontations with citizens and less likely to become involved in problems with use of 

excessive force. 13 

⚫ Police brutality is a widely used tool in the oppression of minorities. People in authority 

find that power is an easy way to mask the systematic mistreatment they commit against 

members of communities they have a bias against, on the bases of race, religion, gender, 

and perceived sexual orientation. In India, a religion based bias against Muslims is seen in 

the police force. Almost all of them, with very few exceptions, were of the view that 

Muslims were responsible for starting riots and, therefore, the most effective way of 

preventing them was to deal harshly with that community. 14 More recently, the death of 

George Floyd, an African-American man by the use of excessive force by police authorities 

has triggered wide spread protests across the United States of America and all over the 

world against racial discrimination and brutality by the police. 

 
12 Anitha Thakur vs State of Jammu & Kashmir [(2016) 15 SCC 525] 
13 National Center for Women and Policing, ‘Recruiting and Retaining Women: A Self-Assessment Guide for 

Law Enforcement’ (2000) available at: https://www.ncjrs.gov/pdffiles1/bja/185235.pdf (accessed September 

2020) 
14 Vibhuti Narain Rai, Combating Communal Conflicts: Perception of Police Neutrality During Hindu-Muslim 

Riots in India (1999) 

https://www.ijllr.com/
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⚫ Most sections of society believe in the retributive form of justice - advocating the concept 

of ‘an eye for an eye.’ A psychological aspect to take into consideration while analyzing 

the causes of police brutality is the ‘protector-of-the-people’ mindset of some authorities. 

They often take justice into their own hands as a form of vigilantism with complete 

disregard for the legal system due to a lack of trust in its workings. 

⚫ The government also has a role to play in cases of police misconduct, such as the lack of 

accountability mechanisms. Police brutality may also be caused by the influence of 

political parties in power, who pressure the law enforcement authorities to respond to 

protests and demonstrations with a heavy hand. Furthermore, the militarization of police 

results in aggressive tactics employed, justifying a high standard of force as acceptable. 

⚫ Police authorities have been portrayed as persons beyond reproach, and have been 

incessantly glorified. But those media depictions are often misleading and divorced from 

reality. 15 Wrong representations in pop culture, designed to feed the frenzy of the public 

for gore generate a skewed perspective of brutality. This leads to the desensitization of 

police violence. 

 

3 IMPLEMENTATIONS OF LEGISLATIONS AND ROLE OF THE JUDICIARY 

The primary function bestowed to the police forces is to uphold and enforce laws, investigate 

crimes and ensure security for people in the country. The Police Act of 1861 (a Victorian era 

statue) is the Central legislation which governs the police force, but the police in India being a 

state subject, the respective states established statutes, thus consolidation of the police regime 

within the powers of the state.  The Constitution provides for a legislative and executive 

division of powers between Centre and States.  

The Police Act of 1861 lists the following offences for disciplining a police officer 16 : 

(i) A willful breach or neglect of any rule or regulation or lawful order; 

(ii) Withdrawal from duties of the office or being absent without permission or reasonable 

cause; 

 
15 Keya Vakil, 'Hollywood’s Decades-Long Love Affair With Copaganda Is Finally Facing a Reckoning' - 

Courier (2020) available at: https://couriernewsroom.com/2020/06/30/hollywoods-decades-long-love-affair-

with-copaganda-is-finally-facing-a-reckoning (accessed September 2020) 
16 Section 29 of the Indian Police Act, 1861. 
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(iii) Engaging without authority in any employment other than his police duty;  

(iv) cowardice, and 

(v) Causing any unwarrantable violence to any person in his custody. The penalty for these 

offences ranges between fine of up to three months' pay to imprisonment up to three months or 

a combination of both. 

Section 197 17 of the Code lays down the procedure for the court to take cognizance of the 

alleged offences committed by a public servant during the discharge of his duties in order to 

safeguard public order. Section 46 18 lays down the procedure for arrest by a police officer. It 

provides a partial sanction for encounters under extreme circumstances, in cases of persons 

who have committed an offence punishable with death or imprisonment for life.  The Indian 

Penal Code also has a special provision 19 for the offence of rape committed by the police 

officers, which enhances the punishment. 

Considering covenants from a global perspective, promoting the need to implement and execute 

legislations ex rel to the guidelines or policies dictated by international bodies fall under the ambit of 

Article 51. 20 The General Assembly of the United Nations Organization adopted the Universal 

Declaration of Human Rights. 21 India became a signatory to the ICESCR 22 and the ICCPR 23 

in 1966. Articles 16 24 and 17 25 require the states to prepare reports every five years, which are 

reviewed by the Committee on Economic, Social, and Cultural Rights (CESCR). This report 

includes human rights issues such as arbitrary killings; forced disappearance; torture; rape in 

police custody; arbitrary arrest and detention; harsh and life threatening prison conditions; and 

reports of political prisoners in certain states. Based on the Law Enforcement Code of Conduct, 

26 the Government of India released a model code of conduct 27 in 1985. The United Nations 

 
17 Section 197 of the Code of Criminal Procedure, 1973. 
18 Section 46 of the Code of Criminal Procedure, 1973. 
19 Section 376 (2) of the Indian Penal Code, 1860. 
20 “ Promotion of International Peace and Security “ Article 51 of The Constitution Of India, 1949. 
21 Draft Committee, Universal Declaration of Human Rights (The United Nations 1948) 
22 The United Nations; Human Rights, 'International Covenant on Economic, Social and Cultural 

Rights' available at: https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx (accessed September 2020) 
23 The United Nations; Human Rights, 'International Covenant on Civil and Political Rights' available 

at: https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx (accessed September 2020) 
24 Article 16 of the International Covenant on Economic, Social and Cultural Rights  
25 Article 17 of the International Covenant on Economic, Social and Cultural Rights 
26 The United Nations; Human Rights, 'Code of Conduct for Law Enforcement Officials' available at:  

https://www.ohchr.org/en/professionalinterest/pages/lawenforcementofficials.aspx (accessed September 2020) 
27 Ministry of Home Affairs, 'Code Of Conduct For The Police In India' avilable 

at: https://police.py.gov.in/MHA%20-%20Model%20Code%20of%20Conduct%20-

%20Indian%20Police.pdf (accessed September 2020) 

https://www.ijllr.com/
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substantiated the Criminal Justice Standards of Police reforms by holding that no exceptional 

circumstances can be invoked by a police or other law enforcement official to justify torture. 28  

Unfortunately, India has not only failed to ratify the United Nations Conventions on Human 

Torture, but has also refrained from passing the Prevention of Torture Bill, 2017. 29 

 

3.1 Landmark Judgements: A Timeline  

In Rudul Sah vs UOI, 30 a habeas corpus petition was filed and  the court had to decide whether 

the detention of the petitioner was unlawful in nature or otherwise. Here the Court criticised 

the authority’s defects in producing inadequate evidence and insufficient reason as to  why the 

petitioner had to be convicted for jail for 14 years. The Court further ordered the authorities to 

rectify the grave injustice which was perpetrated. 

One of the earliest cases of police brutality dealt by an international adjudicatory body was 

Tennessee vs Garner, 31 wherein the police officer at night shot and killed the respondent’s son 

as, after being told to halt, he fled over a fence in the backyard of a house he was suspected of 

burglarising. However, the statute provides that, if, after a police officer has given notice of an 

intent to arrest a criminal suspect, the suspect flees or forcibly resists, "the officer may use all 

the necessary means to effect the arrest." The Court, however, recognized that the police officer 

used “unreasonable force” and held the Tennessee statute unconstitutional in nature, insofar as 

it authorizes the use of deadly force against, as in this case, a fleeing suspect.  

In the case of Graham vs Connor, 32 the petitioner accused the police in using excessive force 

while making a stop, where the police allegedly harmed the petitioner which resulted in the 

latter sustaining multiple injuries. The Court considered the Four Factor test, viz 1) the need 

for the application of force, the relationship between that need and the amount of force that was 

used. 3) the extent of the injury  inflicted; and 4) whether the force was applied in good faith. 

 
28 The United Nations, ' Declaration on the Protection of All Persons from Being Subjected to Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment,' article 3, available 

at: https://www.un.org/ruleoflaw/files/TH002.PDF (accessed September 2020) 
29  'The Prevention of Torture Bill, 2017' available 

at:  http://164.100.47.4/billstexts/rsbilltexts/AsIntroduced/torture-E-151217.pdf (accessed September 2020) 
30 Rudul Sah vs Union of India [(1983) 4 SCC 141] 
31 Tennessee vs Garner [(1985) 471 US 1] (The Supreme Court of the United States) 
32 Graham vs Connor [(1989) 490 US 386] (The Supreme Court of the United States) 
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The Court, while following the principles held that the officials have used excessive force and 

analyzed the “objective reasonableness” standard under the Fourth Amendment. 33 

The Court, while awarding damages in Saheli vs Commissioner of Police, 34 held two police 

officers liable for inflicting bodily harm, and the offences of battery, assault, false 

imprisonment, physical injuries & death of both the petitioner and her son. The police officers 

barged into their home, molested the petitioner, threw her son - a nine year old - on the floor 

and beat him mercilessly. The son died a few days later in a hospital. The court settled that the 

state is responsible for the tortuous acts of its employees.  

The Court was faced with two questions in Nilabati Behara vs State of Orissa 35 - whether the 

deceased died during the police custody and whether the respondents were liable for 

compensation. While upholding the case of Rudal Sah, 36 for compensation based on strict 

liability, it was held that the police officers were guilty for the death of the deceased. The Court 

commented on the barbaric nature of the policemen carrying out a crude attempt to fabricate 

false clues and produce fake evidence with a view to screen the offence. The Court also 

expressed that custodial deaths are one of the worst crimes in a civilised society.  

Later, in the case on Vineet Narain vs UOI, 37 the Court understood the urgency to modify the 

existing police reforms and directed the central government to pursue the matter with along 

with the state governments. Some of the tasks given were setting up of a mechanism for 

selection, appointment, tenure, transfer and postings of police officers, since it was observed 

that these transfers were appropriated for whimsical reasons and had a demoralizing effect.  

The case of Prakash Singh vs UOI 38 is widely considered to be the judgement that brought 

about a clear set of guidelines regarding police reforms in India. 

 

3.2 The Significance of Prakash Singh vs UOI 

 
33 “ The right of the people to be secure in their persons, houses, papers, and effects,against unreasonable 

searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by 

Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be 

seized.” Amendment IV to the United States Constitution, The Bill of Rights, 1791. 
34 Saheli & Ors. Vs Commissioner of Police, Delhi [(1990) 1 SCC 422] 
35 Nilabati Behara vs State of Orissa & Ors. [(1993) AIR 1960] 
36 Rudul Sah, supra 
37 Vineet Narain vs Union of India [(1998) 1 SCC 226] \ 
38 Prakash Singh & Ors. vs Union of India & Ors. [(2006) 8 SCC 1] 
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In the case of Prakash Singh vs Union of India, 39  a National Police Commission was set up 

by the Government of India in 1977 to examine the role and purpose of the police. After a 

period of more than three years, and the submission of eight reports, the recommendations 

given 40 were still not followed. The petitioners moved the Court for it’s implementation, which 

decided to step into the shoes of the Executive and laid down fundamental directions seeking 

to ensure proper functioning of the police force in the country.  

The Hon’ble Court had a major concern that the State and Central government’s initiative to 

implement competent policies or directions and regulating the sphere of the police force might 

be delayed disproportionately (considering the previous antecedents) and hence proceeded in 

accordance with Article 32 41 read along with Article 142, 42 empowering itself to issue the 

necessary directions it thought fit and appropriate.  

“ It is not possible or proper to leave this matter only with an expression of this hope and to 

await developments further. It is essential to lay down guidelines to be operative till the new 

legislation is enacted by the State Governments. “ 43 

1) Establishment of State Security Commission.  

This Commission was formed to ensure that the State government does not exercise 

unwarranted influence or pressure on the State Police and for laying down the broad policy 

guidelines so that the police act in accordance with the law. 

2) Selection and minimum tenure of Director-General of Police.. 

The DGP will be selected by the State Government and should have a minimum tenure of at 

least two years irrespective of his date of superannuation.  

3) Minimum tenure of the Inspector-General of Police and other officers. 

The Police officers on various operational duties shall also have a minimum prescribed tenure 

of two years, unless they are removed/relieved off their duties following disciplinary 

proceedings or conviction in any criminal offence.  

 
39 Ibid 
40 Human Rights Initiative, 'Some Selected Recommendations of the National Police Commission' available 

at: https://humanrightsinitiative.org/old/publications/police/npc_recommendations.pdf (accessed September 

2020) 
41 “ Remedies for enforcement of rights conferred by this Part “ Article 32 of The Constitution Of India, 1949. 
42 “Enforcement of decrees and orders of Supreme Court and unless as to discovery, etc “ Article 142 of The 

Constitution Of India, 1949. 
43 Prakash Singh, supra 

https://www.ijllr.com/
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4) Separation of Investigation. 

This is one of the most important directions issued, where the investigating part of the police is 

separated from the law and order of the police to ensure full co-ordination, speedier 

investigations and improved rapport between the people. 

5) Police Establishment Board. 

The Board shall decide the transfers, postings, promotions, etc of the police officers and the 

State Government can only interfere with the board’s decision in exceptional cases. The board 

also discharges the duty of disposing representations regarding promotion, transfer, etc if they 

are subjected to illegal or irregular orders. 

6) Police Complaints Authority. 

Every District shall have a Police Complaints Authority to look over the complaints against 

police officers up to the rank of Deputy Superintendent of Police. It is pertinent to note that this 

is the first step taken to address the issue of police brutality, by setting up a body which inquires 

the various allegations including death, grievous hurt, rape, extortion of land and any other 

incident which involves serious abuse of authority by police officers. The District Authority is 

headed by a retired District Judge, while the State level Authority is headed by a retired High 

Court/ Supreme Court Judge. The government shall set up a panel from the names proposed by 

the Chief Justice and depending on the number of complaints received, the authority shall 

include the number of personnel in the panel. 

7) National Security Commission. 

The Central Government set the National Security Commission at the Union level to review 

measures from time to time to upgrade the effectiveness of the forces, improve service 

conditions and ensure proper co-ordination. 

Unfortunately, the directions still remain unimplemented as the Sorabjee Committee, taking 

cognizance of the directions passed by the Court, drafted the Model Police Act 44 of 2006 which 

was not passed as an Act by the legislature. Some of the states drafted their own Police Act to 

circumvent the directions given by the court in order to avoid losing their influence over the 

 
44 PADC Proposed Bill, 'The Model Police Act of 2006' available at:  

https://www.mha.gov.in/sites/default/files/ModelAct06_30_Oct_0.pdf (accessed September 2020) 
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police force and passed it, resulting in no change observed in the mechanisms regulating the 

police, while some other states simply did not implement one. 

In 2008, the Supreme Court assembled a monitoring committee, with its eponymous head 

Justice KT Thomas to oversee the implementation of the guidelines. The committee submitted 

in its report that practically no state has fully complied with those directives so far, in letter and 

spirit, in 2010. 45 

 

3.3 Committees and Organisations of Indian Origin 

The appointment of a Working Group on Police by the Administrative Reforms Commission 

in 1966 was the first sign of the central government’s interest in the subject. The National Police 

Commission was set up to conduct a comprehensive review of the Victorian era legislation after 

independence, on 15th November 1977. The commission later submitted eight different reports, 

introducing basic reforms and guidelines for effective functioning of the police force, 46 

unfortunately not implemented.  

Apart from these, there have been various other committees such as Ribeiro Committee set up 

in 1998, and the Padmanabhaiah Committee and the Malimath Committee set up in 2000.  

The Ribeiro Committee, headed by J.F Ribeiro, a retired civil servant, was set up to review the 

actions taken to implement the recommendations of the National Police Commission and to 

suggest ways and means to implement the pending recommendations of other commissions. 47 

It focused on the need, relevance and practicability of a Security Commission in the Centre and 

each State on the lines suggested by National Police Commission (NPC), the procedure for 

appointing police chiefs transparently & insulating the investigative wing of the police from its 

law and order function. 

The Padmanabhaiah Committee was set up by the Ministry of Home Affairs and the 

government of India in 2000.  It dealt with the problem of corruption and malpractices inside 

the police force and focused on regulating and controlling the police force. The committee 

 
45 The Logical Indian, '11 Years After Famous SC Judgement On Police Reforms, Know What The Judgement 

Was & Where Do We Stand ' - The Logical Indian (2017) available at: https://thelogicalindian.com/story-

feed/awareness/sc-judgement-police-reforms/ (accessed September 2020) 
46 'Some Selected Recommendations of the National Police Commission', supra 
47 Human Rights Initiative, 'Report of the Ribeiro Committee on Police Reforms: A Critical Analysis' available 

at:  https://humanrightsinitiative.org/programs/aj/police/india/initiatives/analysis_ribeiro.pdf (accessed 

September 2020) 
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noted that in the year 1997, around 123,523 complaints were received against the police in 

India. 48 But, the report submitted is silent about the authority of the Secretariat and the 

procedure to be followed for informal resolution of formal investigations into complaints. It 

did recommend a Police Complaints Authority, but the credibility of the proposed institution 

was further reduced as the authority was not provided with an independent investigation agency 

of its own. 

The Malimath Committee submitted reports on reforms of the criminal justice system of India 

in 2000 and suggested 158 changes through recommendations. 49 The committee brought in the 

rights of an accused, wherein a schedule to the code is brought in all regional languages, so that 

the accused is aware of his/her rights and recognizes when they are being denied, and also to 

request witness protection. The committee also sought to differentiate law & order from the 

investigation wing of the police, so as to ensure speedier investigations and establishing good 

rapport with the individuals. 

Although it can be expected that the recommendations of these committees have been 

implemented, not even a single proposal has been passed as a legislation in practice. 

Protection of human rights is inevitably paramount in nature and there have been numerous 

discussions on police reforms and legislations by various recognized international forums. India 

has independent organisations equipped to examine misconduct. One such example is the 

National Human Rights Commission, a statutory body created by virtue of the Protection of 

Human Rights Act 50. It has taken cognizance of the custodial torture and other offences by the 

police and advocated for the reform of the police system vocally. 51 

The studies from these various committees, upon introspection were analogous in nature and 

highlighted the modern day challenges faced by police officers. Despite the compelling 

expression of opinions rendered by the committees, they seemed to have remained only on 

paper, without any action.  

 
48 Abhinav Dwivedi, 'The Padmanabhaiah Committee on Police Reforms' -Lexpress (2014) available 

at: https://lexpress.in/criminal-justice/the-padmanabhaiah-committee-on-police-reforms (accessed September 

2020) 
49 Amnesty International India, 'The (Malimath) Committee on Reforms of Criminal Justice System: Premises, 

Politics and Implications for Human Rights' (2003) available at: https://www.legal-

tools.org/doc/70d1c6/pdf/  (accessed September 2020) 
50 The National Human Rights Commission “Chapter II, The Protection of Human Rights Act of 1993.” 
51 Press Release, 'NHRC’s recommendations on Police reforms in the country', National Human Rights 

Commission, India, available at: https://nhrc.nic.in/press-release/nhrc%E2%80%99s-recommendations-police-

reforms-country (accessed September 2020) 
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4 POLICE MISCONDUCT DURING CURFEW 

A curfew is a law, regulation, or ordinance that forbids particular people or particular classes 

of people from being outdoors in public places at certain specified times of the day. 52 There 

exists various laws across the world which give federal, state, and local governments’ leeway 

to set such restrictions for the protection of the public. The police force has the duty of 

implementation and enforcement of curfew, as the civil force responsible for maintenance of 

health and safety of subjects. However, there has been a rise of cases wherein police officials 

misuse the powers given to them and use excessive force, leading to the violation of 

fundamental rights of citizens. 

In recent times, the enforcement of a “lockdown” spanning multiple countries across the world 

in view of containing the spread of COVID-19 - a global pandemic - has seen a substantial 

wave of cases of police brutality. This disturbing trend can be attributed to the shortage of law 

enforcement personnel, and the tremendous pressure placed on them, resulting in heavy-handed 

maintenance of curfew on citizens. Bias of officials against people belonging to disadvantaged 

socio-economic backgrounds, and unfounded belief that they are more likely to be carriers of 

the virus also play a vital role in them being victimized to brutality. 

Emergency powers should not be a weapon that governments can wield to quash dissent and 

control the population. 53 Rather, it should be a time when the police force and citizens co-

operate with each other, resulting in the earliest possible lifting of restrictions. However, 

misconduct by the police authorities continue unchecked even at times of crisis as declared by 

the government. 

 

4.1 Indian Perspective: Section 144 

Section 144 of the Code of Criminal Procedure expands the powers to issue order in urgent 

cases of nuisance or apprehended danger by a District Magistrate, a Sub-divisional Magistrate, 

or any other Executive Magistrate. Since the relevant provision is ambiguous and wide-ranging, 

orders with no clear cut regulations are often passed and selectively enforced, criminalizing 

 
52 Jeffrey Lehman and Shirley Phelps, West's Encyclopedia of American Law (2nd edn, 2005) 
53 Emma Farge, 'UN raises alarm about police brutality in lockdowns', Reuters (2020) available at: 

https://www.reuters.com/article/us-health-coronavirus-un-rights-idUSKCN2291X9 (accessed September 2020) 
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peaceful protesters and silence dissent by way of usage of force. This power should be used 

responsibly, only as a measure to preserve law and order. 54 

Incidents of brutality and misconduct are aggravated more than usual during the period of time 

when Section 144 is imposed, and there are multiple incidents of flagrant violation of human 

rights as a ‘preventive measure’ carried out by the police. To combat the issue at hand, 

prerequisites for the usage of force have already been determined and set as a precedent by the 

Court. 55 Dispersal of an unlawful assembly can be carried out with the aid of force, but the 

force employed by the police authorities must be minimal. The guidelines regarding the amount 

of force to be is used is set as follows: 

“Out of the afore stated requirements, the requirements of existence of 

sufficient ground and need for immediate prevention or speedy remedy is of 

prime significance. In this context, the perception of the officer recording the 

desired/contemplated satisfaction has to be reasonable, least invasive and 

bonafide. The restraint has to be reasonable and further must be minimal.” 

56  

 

5 CUSTODIAL VIOLENCE AND RELEVANT LEGISLATIONS 

Custody can be defined as being in the care of an authority, as where a person charged with 

crime or convicted of an offence is held in captivity. 57 It can also be referred to as the detention 

of a person by the virtue of lawful authority. Police Custody means that police has the physical 

custody of the accused, in the police station lockup, while Judicial Custody means an accused 

is in the custody of the concerned Magistrate, in jail. 58 A person can be kept in police custody 

for a period of 15 days from the beginning of the term of custody, and up to 90 days in judicial 

custody. 59 

 
54 Anuradha Bhasin vs Union of India ( 2019) SCC OnLine SC 1725  
55 “Firstly, there should be an unlawful assembly with the object of committing violence or an assembly of five 

or more persons likely to cause a disturbance of the public peace. Secondly, such assembly is ordered to be 

dispersed and thirdly, in spite of such orders to disperse, such assembly does not disperse.” Karam Singh vs 

Hardayal Singh & Ors. (1979) SCC OnLine P&H 180 (The High Court of Punjab and Haryana) 
56 Ramlila Maidan Incident vs Home Secretary, Union of India, & Ors. [(2012) 5 SCC 1] 
57 Stewart, WJ; Collins Dictionary of Law, 2006. 
58 “R Ashok Kumar, 'Judicial Custody and Police Custody - Recent Trends' available at: 

https://districts.ecourts.gov.in/sites/default/files/fct.pdf (accessed September 2020) 
59 Section 167 of the Code of Criminal Procedure, 1973. 
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Custodial violence is the occurrence of violence during custody, and in the context of this paper, 

unjustified force inflicted by a law enforcement authority to an accused or a convict in custody. 

Along with the reasons mentioned in earlier sections, some other more specific causes of 

custodial violence might be third degree torture to induce confessions and obtain quick results,  

attempt to fulfil the expectations of society that violence in the key to maintain law and order, 

lack of time to conduct a proper investigation, view of the police to impose punitive violence 

on accused persons with flimsy evidence, and lack of supervision by superior officials. 

Additionally, it might be felt that the maximum prescribed time period of 24 hours of custody 

may indicate a time crunch to carry out a legally appropriate interrogation, which leads to 

unlawful/ unrecorded detention. 

“ Police officers make arrest as they believe that they possess the power to 

do so. The existence of the power to arrest is one thing, the justification for 

the exercise of it is quite another. Apart from power to arrest, the police 

officers must be able to justify the reasons thereof. No arrest can be made in 

a routine manner on a mere allegation of commission of an offence made 

against a person.“ 60 

Chapter V of the Code of Criminal Procedure mentions the relevant procedures that are to be 

followed during the arrest of a person and certain inherent rights that belong to the person, such 

as  the right to consult a legal practitioner of his choice 61 (also enshrined as a fundamental right 

62 ) the right to know the grounds of arrest, 63 the right to be informed of bail, 64 the right to not 

be detained at the police station for more than 24 hours in the absence of an order from a 

Magistrate, 65 and so on. 

However, a failure in the upkeep of documentation by the police authorities in certain cases can 

serve as a cover, especially in those that involve custodial violence. Misplaced arrest orders, 

hazy records, no supervision by a superior official, the absence of arrest memos/diaries  are all 

a part of cases where the power of arrest in misused. All these factors contribute to painting a 

picture where deaths and unexplained cases of torture in custody happen under dubious 

conditions, casting doubt on the officials who do not maintain a record. 

 
60 Arnesh Kumar vs State of Bihar [(2014) 8 SCC 273] 
61 Section 41D of the Code of Criminal Procedure, 1973. 
62 “Protection against arrest and detention in certain cases.” Article 22 of The Constitution of India, 1949. 
63 Section 50(1) of the Code of Criminal Procedure, 1973. 
64 Section 50(2) of the Code of Criminal Procedure, 1973. 
65 Section 57 of the Code of Criminal Procedure, 1973. 
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Section 25, 66 26, 67 and 27 68 of the Indian Evidence Act lay down the guidelines of when a 

confession made in the presence of police authorities can be considered valid in the court of 

law. This acts as a safeguard against forced/involuntary confessions by the person on the face 

of intimidation, either implied or explicit, from the police. However, the courts have themselves 

admitted confessions made under questionable circumstances. In the case of Gurdeep Singh vs 

State 69 the confession was recorded when the appellant was in handcuffs, in the presence of 

two policemen in the room and several armed guards outside, and the statement was considered 

to be admissible and “voluntary”. 

A judgement by the Alabama Court of Appeals quoted that it is the duty of an officer to protect 

his prisoner from the assault of others; how much greater then on his duty to not assault the 

prisoner himself. 70 The attention garnered by a rising number in such cases of custodial torture 

and violence have opened up a debate about a new area of legal philosophy - custody 

jurisprudence. 

 

5.1 The Concept of Custody Jurisprudence 

“A total of 1731 people died in judicial and police custody in India in 2019. 

Of the 125 cases in police custody, 93 persons (74.4%) died due to alleged 

torture or foul play, while 24 (19.2%) died under suspicious circumstances 

in which the police cited suicide (16), illness (7) and injuries (1). The reasons 

for the custodial death of five others (4%) were unknown.”  71 

In India, a number of unaccountable deaths and cases of torture in custody have been prevalent, 

making the concept of custodial jurisprudence a pressing concern. This refers to the preparation 

of an exhaustive collection of legislations regarding procedure to be undertaken during the 

detention of a person by law enforcement authorities.  

 
66 “Confession to police-officer not to be proved.” Section 25 of the Indian Evidence Act, 1872. 
67 “Confession by accused while in custody of Police not to be proved against him.” Section 26 of the Indian 

Evidence Act, 1872. 
68 “How much of information received from accused, may be proved.” Section 27 of the Indian Evidence Act, 

1872. 
69 Gurdeep Singh vs State (Delhi Admn) [(1999) AIR 1999] (Delhi Admn) 
70 Union Indemnity Co. vs Cunningham (1927) 114 So. 285 (Alabama Court of Appeals) 
71 National Campaign Against Torture, 'India: Annual Report on Torture 2019' (2020) available 

at: http://www.uncat.org/wp-content/uploads/2020/06/INDIATORTURE2019.pdf (accessed September 2020) 
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In the case of Shri DK Basu vs State of West Bengal, 72 certain basic measures were outlined 

by the court as requirements to be followed in cases of arrest and detention, marking the first 

step towards the precedents preventing custodial violence and the formulation of custody 

jurisprudence.. The arguments of the case discussed the violation of Article 21 of the Indian 

Constitution, 73  and the mode of compensation for the grievance. However, multiple cases of 

torture and death while in custody are still widespread across the country, most recently of the 

death of a father-son duo in Tamil Nadu for the alleged violation of curfew rules. 74 

In the jurisprudence of custodial violence, there have been instances where either the torture is 

ignored, or there is a need expressed for visible marks or a dead body for the victim to be 

compensated for. 75 More often than not, cases of torture are brushed away with bizarre excuses 

by the police officers in charge. Prior elaborate documentation of the custody procedure from 

beginning to end with a credible and trustworthy witness must be made mandatory. Formulation 

of statutory provisions are the need of the hour to combat police brutality under the umbrella 

of custody and detention. 

 

6 EXTRA JUDICIAL KILLINGS: THE ENCONTER CULTURE 

Extra judicial killings are committed by law enforcement personnel for a wide range of reasons, 

from petty grudges, to targeting hardened offenders. It has also been used by parties in power 

as a tool for their own agendas, giving incentives by way of promotions and awards to rogue 

officers conducting these types of operations. The formation and management of such ‘death 

squads’, specializing in extralegal killings, has become an open secret in the country, mainly 

due to indirect political backing/sanction in some cases and the glorification it receives in pop 

culture. In fact, the recent execution 76 of four individuals accused of rape was met with cheers 

and celebrations by a significant portion of the population. This can be attributed to a change 

 
72 Shri DK Basu etc Ashok K Johari vs State of West Bengal, & Ors. [(1996) 1 SCC 416] 
73 “No person shall be deprived of his life or personal liberty except according to procedure established by law, 

nor shall any person be denied equality before the law or the equal protection of the laws within the territory of 

India.” Article 21 of The Constitution Of India, 1949. 
74 'Jeyaraj and Benicks: Outrage mounts over deaths in Indian police custody', BBC, (2020) available at: 

https://www.bbc.com/news/world-asia-india-53202707 (accessed September 2020) 
75 Jinee Lokaneeta, 'Defining an Absence: Torture 'Debate' in India' 49(26/27) Economic and Political Weekly, 

(2014) available at: https://www.jstor.org/stable/24480533 (accessed September 2020) 
76 Jeffrey Gettleman, Hari Kumar 'After Horrific Rape in India, Police Kill 4 Suspects', The New York 

Times (2019) available at: https://www.nytimes.com/2019/12/06/world/asia/india-rape-murder-

police.html (accessed September 2020) 
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of experience for the public - from a lengthy legal process to ‘swift justice’ delivered almost 

instantaneously by the police. 

The ICCPR 77 and Article 14 78 guarantee the right to have a fair trial before law, and Article 

21 79 ensures the protection of life. All of the above are contravened when a fake encounter is 

staged, which is all too prevalent in India. Encounter killings are a term to describe extra 

judicial killings by law enforcement officials, supposedly in self-defence, of criminals. 

According to Section 100, 80 the police have a right to defend themselves anticipating assault 

from the accused, under the six relevant provisions given. This holds true in valid cases. 

However, most encounters are staged by police officials, with the premeditated intent of killing 

the individual(s) in question, and false accounts are given by way of explanations. 

 The Supreme Court has commented that “fake encounters are nothing but cold blooded, brutal 

murder by persons who are supposed to uphold the law.” 81 In the case of PUCL vs State of 

Maharashtra, 82 a set of 16 guidelines were issued by the Court concerning the investigation of 

encounter killings by the police, although they are brushed aside for the most part, due to 

acceptance by people and the government. 

Some probable reasons for encounters to happen are to avoid lengthy criminal investigations, 

or to  serve a vigilante method of justice without the due process of law. However, such 

incidents prove to be a cause of concern for human rights organisations such as the NHRC, 

which released a revised set of guidelines 83 regarding encounter deaths, questioning the 

violation of fundamental rights in these events. A possible long term solution is to clear the 

backlog of our courts, to ensure that justice delivered by law is meticulous, as well as rapid, so 

as to regain faith in the judiciary.  The cause for extralegal executions may appear reasonable 

to the perpetrators, but the acts will always remain inhumane. 84 

 
77  'International Covenant on Civil and Political Rights', supra 
78 “ Equality before Law “ Article 14 of The Constitution of India, 1949. 
79 “ Protection of Life and Personal Liberty “ Article 21 of The Constitution of India, 1949. 
80 “ When the right of private defence of the body extends to causing death “ Section 100, Indian Penal Code, 

1860. 
81 Prakash Kadam & Ors. Vs Ramprasad Vishwanath Gupta & Anr. [(2011) 6 SCC I89] 
82 People’s Union for Civil Liberties & Anr. vs State of Maharashtra & Ors. [(2014) 10 SCC 635] 
83 National Human Rights Commission, 'Revised Guidelines/Procedures to be Followed in Cases of Death 

Caused in Police Action' (2010) available at: 

https://nhrc.nic.in/sites/default/files/Death%20During%20the%20course%20of%20Police%20Action.pdf (acces

sed September 2020) 
84 Oinam Jitendra Singh, 'Impunity, Fake Encounters And Human Rights In Manipur' 18(4) World Affairs: The 

Journal of International Issues(2014) available at: <https://www.jstor.org/stable/48505127 (accessed September 

2020) 
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7 REMEDIES AFFORDED TO VICTIMS 

Police brutality cases occur on a daily basis, but are rarely reported by the victims, mostly due 

to intimidation received from the law enforcement authorities. The Tata Institute for Social 

Sciences have published in a report that unruly behavior of police deters about three-fourth of 

the Indian population from reporting complaints. 85 Fellow officers often do not report such 

instances of police misconduct due to informal codes of silence such as the Blue Wall Of 

Silence in the USA, which prohibits disclosing perjury or other misconduct by fellow officers, 

or even testifying truthfully if the facts would implicate the conduct of a fellow officer, 86 and 

other alternatives around the world. 

There are various precedents where the Indian Courts provide guidelines on how to measure 

financial compensation. Nilabati Behara, 87 where the state was ordered to pay compensation 

for the violation of basic human rights of the petitioner’s son, marked the first case where a 

structure for compensation in custodial deaths was established. According to the Supreme 

Court of India in the case of Shri DK Basu 88  in the assessment of compensation, the emphasis 

has to be on the compensatory and not on punitive element.  However, it is of the opinion of 

the authors that there must be concrete, structured provisions that deal with every aspect of 

police brutality and how it affects the victim, and it must also include punitive damages so that 

it serves as a lesson to any law enforcement official looking to exploit the power they have. 

Factors such as loss of reputation, defamation, character assassination, mental torture, 

degradation and humiliation must be encompassed. The misconception that only death or 

visible signs of physical torture must be compensated must change. 

Furthermore, it is almost a certainty that the victims were subjected to trauma, either mental or 

physical, during the experience. They should be provided with medical treatment and 

psychological support such as therapy sessions, counselling, and other healing opportunities. 

 
85 Tata Institute of Social Sciences, 'Dialogues in Criminal Justice and Rehabilitation' (2018) available at: 

https://tiss.edu/uploads/files/December_2018_Dialogues_in_Criminal_Justice_and_Rehabilitation.pdf (accessed 

September 2020) 
86 Gabriel Jackson Chin and Scott Wells, 'The Blue Wall Of Silence as Evidence of Bias and Motive to Lie: A 

New Approach to Police Perjury' 59 University of Pittsburgh Law Review (1998) available at:  

https://ssrn.com/abstract=1810012 (accessed September 2020) 
87 Nilabati, supra 
88 Shri DK Basu, supra 
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Additionally, the victims should be afforded appropriate legal services and redress. They must 

be given every chance to reintegrate into society in a normal manner.  

 

8 CONCLUSION 

“ Who will police the police? “ 

This was just one of the multiple recurring cries heard during rallies held all over the world 

protesting against police brutality in the case of George Floyd. Unless a mechanism is set in 

place and followed without exception to hold offenders liable, this question will not beget an 

answer. The lack of accountability in every stage emboldens such public officers, who have 

complete disregard for the law which they are supposed to uphold. 

Incorporating strict selection processes, rigorous training, mandatory human rights courses, 

relieving of pressure from the authorities above, reducing workload by increasing manpower, 

and lowering the impossible standards we hold police officials to are all ways to reduces cases 

of misconduct. However, rather than taking the view that the reputations of a few good officers 

are tainted by the behaviour of a few bad apples, we need to address how systematic, repetitive 

police brutality can be uprooted from the institution as a whole.  

A cursory reading of this paper illustrates the wide scope of scenarios wherein law enforcement 

personnel are given a free hand by the government and the public. It is the responsibility of the  

legislative to formulate stringent laws detailing procedures to be followed, and the judiciary to 

dole out fitting consequences and punishments so as to set precedents, instilling the fear of law 

in other officials with the intent of committing similar offences.The need of the hour is to 

combat the defects in our own machinery before we can even think of regulating criminals in 

the society. 
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