
Indian Journal of Law and Legal Research                                                               Volume III Issue II | ISSN: 2582-8878                

 

1 
 

A CRITICAL STUDY ON DECENCY AND MORALITY AS AN 

EXCEPTION TO FREE SPEECH 

Rahul Parekh, BBA LLB, SVKM, NMIMS, Kirit P. Mehta School of Law 

 

 

ABSTRACT 

"I disapprove of what you say, but I will defend to the death your right to say 

it"- Evelyn B. Hall.  

Freedom of speech and expression is a sacrosanct law that needs to be 

protected at all costs. However, it is important to understand that the freedom 

provided under the Constitution is not absolute. The Constitution has 

provided for reasonable restriction to free speech. One such reasonable 

restriction is decency and morality. However, the concept of decency and 

morality is subjective in nature, with its boundaries being different for 

different people. With evolving society, what can be held as immoral or 

indecent has also seen much change. However, the debate regarding the need 

for such a caveat on free speech continues to persist. Therefore, it is 

important to critically examine the law relating to decency and morality, and 

the various judgements passed by the Courts on censoring free speech. 
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INTRODUCTION  

Since millennia, humans have always wished to express themselves. The evolution of mankind 

gave them their biggest strength, the capability of expressing themselves through words and 

actions. It is through this capability of speech that humans are able to convey their sentiments 

and feelings. It is this power of speech and expression that has caused mankind to reach the top 

of the chain. Therefore, freedom of speech is called a natural right, a right that has exists since 

birth1. It is due to this right that the world understood the importance of free speech. The 

international community, through its Universal Declaration of Human Rights established the 

benchmark for countries to provide to its citizens freedom of speech and expression. The 

founding fathers of the Constitution, after experiencing complete crackdown on their natural 

freedoms under the British regime, also realised the fundamental importance of free speech 

and expression.  

It is due to this realisation that the freedom of speech and expression finds it mention in Part 

III of our Constitution. Part III of the Indian Constitution encompasses the Fundamental Rights 

available to the citizens of India. Article 19 of the Constitution grants the citizens of India 

various democratic rights. Article 19 (1) (a) of the Constitution grants the citizens the freedom 

of speech and expression. It reads, “All citizens shall have the right; (a) to freedom of speech 

and expression”. However, it is also important to note that the rights granted under Article 19 

are not absolute.  Sub-clause (2) of Article 19 provides for the instances of reasonable 

restrictions where free speech can be regulated by law passed by the Legislature. One such 

restriction provided in the Constitution is decency and morality.  

The understanding of what is decent and moral, and what can be counted as obscene has been 

a subject of debate for many years. Societal customs, norms, rules and other interdependent 

factors have provided the definition of what is moral over the years2. What can be held as 

obscene or against decency and morality has been dependent on society, which is inherently 

heterogeneous, pluralistic and vastly different in different periods of history and spaces in 

geography. Decency and morality as a caveat to free speech has been something that 

policymakers and the Courts have struggled with throughout the years. What is moral and what 

is amoral is often vague, like the differing perceptions of public and constitutional morality, 

 
1RotimiOguntay, Remi Opayemi and Johnson Oyeleke, Psychology of Language: Communication and Social 

Behaviour, 3 NIGERIA PSYCHOLOGY JOURNAL 3 (2019).  
2 William Graham Sumner, FOLKWAYS: A STUDY OF MORES, MANNERS, CUSTOMS AND MORALS 

44 (Dover Publishers) (2002). 
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different perceptions of different justices, etc3. What is counted as immoral and obscene for 

some may be within the confines of decency for another. However, it is also important to 

understand that the restrictions to freedom of speech and expression have been introduced for 

a reason.  

It is therefore the important to understand and critically examine the law relating to freedom of 

speech and expression, especially the caveats on free speech. Keeping in mind these aspects, 

the paper aims to critically examine the need for having such a bar on free speech. The paper 

examines the history and evolution of censorship on the grounds of decency and morality 

through judicial pronouncements, along with agreements for and against having such a caveat 

on free speech. The paper also compares the law relating to free speech in the US and UK with 

India.  

EVOLUTION OF DECENCY AND MORALITY THROUGH JUDICIAL 

PRONOUNCEMENTS 

The development of free speech in India has gone through a great number of twists and turns. 

The law relating to obscenity has been existent in the Indian Penal Code since the British era. 

The reasonable restriction as mentioned under Article 19 (2) has been codified as a law in the 

Indian Penal Code. Section 292 of the Indian Penal Code describes something to be obscene 

if, “it is lascivious or appeals to the prurient interest or its effect, or the effect of any of its 

items, is if taken as a whole, such as to deprave and corrupt persons who are likely, having 

regard to all relevant circumstances to read, see, or hear the matter contained or embodied in 

it”4. From the wordings of the section, it can be concluded that the law has given focus to a 

contextual and holistic reading as well as on the ‘likely audience’ test5. However, other laws 

such as the Cinematography Act, 1952, read with the guidelines of the Central Board for Film 

Certification (CBFC) also penalise visual works on the grounds of decency and morality6. 

These laws relating to curbs on free speech have been found be in use time and again for 

curbing speech and other materials.   

 
3Rohit Sharma, ThePublic and Constitutional Morality Conundrum: A Case-Note on the NAZ Foundation 

Judgement, 2 NUJS L. REV. 445 (2009). 
4 S. 292, Indian Penal Code, 1860, No.45, Acts of Parliament, 1860.  
5MadhaviGoradia Divan, FACETS OF MEDIA LAW (Eastern Book Co. 2006).  
6Ibid. 
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The very first important judgement of the Supreme Court on the issue of decency and morality 

was the case of Ranjit D. Udeshiv. State of Maharashtra7. The case revolved around selling 

an allegedly obscene book. The plaintiff was charged under section 292 of the IPC, and went 

on to challenge the conviction and law as being unconstitutional and violative of Article 

19(1)(a) of the Constitution. The Court, using the Hicklin test, upheld the conviction under 

section 292. Furthermore, the Court also upheld the constitutionality of the section, stating that 

Article 1 (2) allowed for reasonable restrictions to be placed on the grounds of public decency 

or morality. The use of the outdated Hicklin test; and emphasis on “our community mores and 

standards” has been long criticised by jurists and activists alike8.  

However, the situation in India has improved since then. With increasing education and 

modernisation of society, the judiciary has also changed it stance on the interpretation of what 

can be held as obscene, and what is within the confines of decency and morality. Various cases 

have cropped up time and again regarding whether sexual intercourse, nudity, strong language, 

portrayal of classism, etc shown in films and written in books can be held as obscene9. 

Departing from the principle laid down in the Udeshicase, the Court in these cases rejected the 

contention that such depictions were obscene in nature, and went on to explain the subjectivity 

of morality. The cases of Bobby Art International v. Om Pal Singh Hoon10 andMaqboolFida 

Hussain v. Raj Kumar Pandey11 are other landmark judgements where it has been specifically 

held that the said material in question must be looked at from the perspective of the artist or 

the maker of the film, not from the supposed perception of the audiences viewing it. However, 

in both these cases, the Court also opined that the said freedom must not be misused. If the 

same could be depicted without usage of hard words, nudity or any other strong ways, then 

care must be taken by the maker to use those forms of depiction.  

The case of Samaresh Bose v. Amal Mitra12is another significant judgement, where the 

publication of a book in a local magazine which showcased the story of a local criminal was 

persecuted. The book contained “unconventional words” in form of abuses and slangs. The 

book also contained detailed references to sexual intercourse, drugs and prostitution. It was 

 
7 AIR 1965 SC 881.  
8 J. Sai Deepak, Constitutional Morality versus Public Morality, THE DAILY GAURDIAN, Aug. 21, 2020, 

https://thedailyguardian.com/constitutional-morality-versus-public-morality/.   
9SeeChandrakantKalyandasKadodkar v. State of Maharashtra, (1969) 2 SCC 687, K.A. Abbas v. Union of India, 

(1970) 2 SCC 780, and Raj Kapoor v. State, (1980) 1 SCC 43.   
10 (1996) 4 SCC 1.  
11 (2008) CrLJ 4107 (Del). 
12 AIR 1986 SC 967.  
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argued that the respondents had willingly sold, distributed and printed material that they knew 

was obscene and against the notions of existing decency and morality. It was contended that 

he said book in question had the capability of “corrupting those who may by chance read the 

magazine”. However, the Court moved away from the standard test of “protection of vulnerable 

audiences” to a more refined test of “likeliness of the material to incite feelings of shock and 

disgust”. The Court opined that the novel intended to portray the reality of lives of such men 

in society and not to appeal to the prurient interests of individuals. The fact that there was a 

chance that a child might come across such a novel did not stand as a ground for banning the 

publication of the book itself. However, it is also pertinent to note that the case did not 

specifically reject the Hicklin test. Various cases were decided on the basic structure of the test, 

and many materials (television shows, newspaper articles, literally works) were struck down 

as being obscene or indecent13.  

The most important judgment regarding the decency and morality as a restriction on free speech 

is the case of Aveek Sarkar v. State of West Bengal14. The case revolved around publication a 

naked picture of the famous sportsperson Boris Becker and his fiancée Barbara Fultus in a 

sports magazine in order to support the cause of anti-apartheid and racial parity. The Court in 

this rejected the Hicklin test and applied the community standards test. The Court held that, “A 

picture of a nude/semi-nude woman, as such, cannot per se be called obscene unless it has the 

tendency to arouse feeling or revealing an overt sexual desire. The picture should be suggestive 

of deprave mind (sic) and designed to excite sexual passion in persons who are likely to see it. 

Only those sex-related materials which have a tendency of exciting lustful thoughts can be held 

to be obscene, but the obscenity has to be judged from the point of view of an average person, 

by applying contemporary community standards”. However, the Court in this case, did not 

follow the three-pronged test laid down in the Roth case in the United States. The community 

standard was only the first part of the test, while the second and third prong as established in 

the US case were not even looked at by the Court15.  

 
13See PratibhaNaitthani v. Union of India, AIR 2006 Bom 259, Suo Motu v. State of Rajasthan, AIR 2005 Raj 

300, Director General, Directorate General of Doordarshan v. AnandPatwardhan, (1996) 8 SCC 433, and R. 

Basu v. NCT of Delhi, 2007 CrLJ 4245.  
14 (2014) 4 SCC 257. 
15Gautum Bhatia, Obscenity: the Supreme Court disregards the Hicklin Test, INDIAN CONSTITUTIONAL 

LAW AND PHILOSOPHY, Feb. 7, 2014, https://indconlawphil.wordpress.com/2014/02/07/obscenity-the-

supreme-court-discards-the-hicklin-test/.   
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It is also important to note that the said test has already been superseded by the US courts. 

While the departure from the Hicklin test has been seen as a welcome move by most, the test 

of obscenity is still vague and can be problematic in future16. 

ARGUMENTS FOR AND AGAINST DECENCY AND MORALITY 

Censorship on the basis of morality has long been a practice that has been carried out since 

ancient times. The very first regimented censorship was during the rule of ancient Rome, where 

books, plays, pamphlets, songs and paintings were regulated in order to regulate the norms and 

practices followed during the era17. Freedom of self-expression was rare and any deviation 

from norm was considered to be taboo, if not punished by law. Moral censorship was a mode 

of enforcing the rule of law in the kingdom18. It was not until after the Second World War that 

the focus on free speech was given. The subsequent passing of various international treaties 

were a sign that the world was ready for a less regulated and regimented law on free speech, 

which allowed for people to express themselves, without the confines of morality to some 

extent. The debate on whether decency and morality need to continue to exist has been ongoing 

in the recent years in India. With two factions split throughout the country on this issue, it is 

important to analyse the arguments for and against decency and morality as a reasonable 

restriction on free speech. The two main factions divided on the issue of censorship and 

curtailment of free speech is broadly known as the conservative faction and the liberal faction19.  

The conservative faction believes in a regimented law curtailing free speech. The pro-

censorship view is that free speech is constantly susceptible to abuse by fundamentalists whose 

only agenda is to ensure eradication of social stability and peace in the country. It is argued 

that censoring speech and expression likely to excite disharmony in the country on moral 

grounds helps in the maintenance of an orderly society where there is peace, tranquillity and 

harmony. Another contention that is raised by the proponents of pro-censorship is the 

undermining of traditional values. The traditional conservatives believe that free speech 

undermines the core value existing in society currently. The argument given by said faction is 

that most expressions criticise traditional values, and it is censorship on the basis of decency 

 
16Ibid.  
17Priyanka Ghai and Dr.Arnind P Bhanu, Censorship in India Vis-à-vis Freedom of Speech: Comparison of the 

extent of censorship laws in India and abroad, 7 JOURNAL OF CRITICAL REVIEWS 436 (2020). 
18Ibid. 
19Aman Deep Singh, A critical study on film censorship in India (2017), (Published Thesis) Dr Ram Manohar 

Lohiya National Law University, Lucknow.  
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and morality that protects those basic values and moral codes. The position of Plato on free 

speech has often been used as a contention by censorship advocates. According to Plato, having 

the freedom to speak what one wishes is a cornerstone of humanity. However, censorship of 

some kind on free speech is absolutely necessary to prevent moral degradation of children. 

Advocates of censorship believe that censorship on the grounds of morality and decency 

ensures that children are not influenced by the speech or material published. When free speech 

disregards the morality that exists in society, it intrudes on the development of children, who 

are unable to understand the nuances of the said speech. This can lead to moral deprivation of 

innocent children, which is harmful to society in the long run. Censorship can help control this 

issue, and therefore implementation of a censorship law is morally justified. 

The other side of the coin with respect to censorships is broadly recognised as the liberal 

faction. According to these anti-censorship advocates, censorship of speech goes against the 

fundamental values of humanity. Humans as a species have evolved, and are the only species 

on earth today with the capability of expressing themselves in words. Censoring this said 

expression is not only detrimental to the development of humanity, but also halts inward 

development of people. Censorship strikes at the very core of our human identity by restricting 

our natural inclination towards self-expression. It is the view of anti-censorship advocates that 

free speech should be upheld even when it attacks the most traditional values or the societal set 

up in the country. It is believed this freedom of speech is the biggest tool to bring change in the 

society, which can be unfair and unjust towards certain communities, genders or classes of 

people. Censorship helps in culminating a system of intolerance towards people whose voices 

need to be heard the most. For democracy to function properly, an environment where one is 

free to express and debate on their ideas is necessary. It is believed that free speech exists to 

prevent oppression, and the goal of censorship is to oppress through the probable threat of 

punishment20. Free speech advocates believe that hate speech or ugly rhetoric can be countered 

by more speech itself. Censorship promotes undermining of truths that have been hidden by 

the upper echelons of society, and can be misused by those in power to ensure that the status 

quo is maintained. 

COMPARATIVE ANALYSIS: UNITED STATES AND THE UNITED KINGDOM 

 
20 Eric Wayne, The Argument for free speech and against censorship, THE DAILY MAIL, Aug 22, 2017, 

https://thedailymail.com/2017/08/22/the-argument-for-free-speech-against-censorship/.  
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The United Kingdom 

The law on censorship on the grounds of decency and obscenity existed during the times of the 

Kings in the United Kingdom in the form of ‘blasphemy’ laws21.Despite enactment of a law to 

control obscene material in the form of the Obscene Publication Act 1857, it was only in the 

year 1868 that a definition of what can be counted as obscene and against morality was 

established. The case of R v. Hicklin22was a landmark judgement where Lord Cockburn 

developed what was popularly known as the Hicklin test of obscenity. The test was 

subsequently followed by Courts all over the world in deciding cases relating to immorality. 

The test to decide if a matter was obscene and immoral, was to look at “the tendency of the 

matter was to deprave and corrupt those whose minds were open to such immoral influences, 

and into whose hands publication of this sort may fall”. Despite being subjected to widespread 

criticism23, the test was used in India for more than 50 years. Other jurisdictions also made use 

of the test time and again to control and censor any material that was regarded as obscene24. 

It was only after a passage of close to 100 years that the British outdated and rejected the 

Hicklin test and the older Victorian standards of immorality and obscenity. The case of R v. 

Martin Secker and Warbug Ltd25established a new liberal approach to be taken by the British 

Court in deciding matters of obscenity. The court, in this case, established a new guideline for 

determining obscenity.  Instead of looking at the tendency of the publication to offend 

someone, test of “sex and context” had to be employed. The court stated that it was important 

to look at the context of the allegedly obscene material. If the material published as a whole 

was not obscene, then such material should not be persecuted for merely having such parts that 

may be obscene for some sections of society. It was only a few years after the passing of this 

judgement that the need was felt to establish a new, more liberal law on matters relating to 

obscenity.  

In 1959, the Obscene Publications Act was passed to ensure better regulation of material within 

the confines of morality and decency. The Act defined an obscene article as something that “if 

taken as a whole,  tends to deprave and corrupt persons who are likely, having regard to all 

 
21 Patrick J. Kearney, A HISTORY OF EROTIC LITERATURE, (Macmillan 1982).  
22 (1868) LR 3 QB 360. 
23 M.J.D. Roberts, MAKING ENGLISH MORALS: VOLUNTARY ASSOCIATION AND MORAL REFORM 

IN ENGLAND, 1786-1886, (Cambridge University Press 2004). 
24Sharmeek Sen, Right to freedom of speech and expression with special reference to decency and morality 

(2016), (Published Thesis) The West Bengal National University of Juridical Sciences, West Bengal. 
25 (1954) 2 All ER 683.  
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relevant circumstances, to read, see or hear the matter contained or embodied in it”. The first 

landmark case under this Act was the case of R v. Penguin26where the court upheld the 

publication of a book Lady Chatterly’s Lover which was allegedly obscene. The court opined 

that the spirit and wordings of the law were progressive in nature, and that the book itself did 

not fall within the parameters of being called obscene.     

The Obscene Publications Act was further amended in 1964 to include punishment for 

possession and selling of obscene material. This was done to help streamline the law on 

materials that seriously degraded and depraved the society of morality27. Another landmark 

judgement relating to indecency was the case of R v. Calder & Boyars Ltd28where it was held 

that a film portraying a city rampant with drugs, homosexuality, and violence could not be 

counted as obscene. The object of the maker of the film was to shock audiences about the harsh 

realities, and such portrayal was protected within the confines of the Act.  

Despite being liberal regarding publication and dissemination of ‘sensitive’ material, the 

British Legislature has been aware about the dangers of extreme free speech. In light of these 

dangers, various laws such as The Broadcasting Act (1990), Communications Act (2003), The 

Protection of Children Act (1978) and the Sexual Offences Act (2003) have been passed to 

ensure that free speech does not completely deprive the moral standards of the society. It is 

also important to note that the passage of these laws has not restricted the already established 

liberal standards regarding free speech29.  

The United States of America 

The United States of America is one of the few countries in the world where free speech is one 

of the most protected. The First Amendment of the US Constitution protects the right to free 

speech from almost all restrictions, including decency and morality30. The United States, just 

like the United Kingdom, has evolved over time. Until 1934, the US courts mainly relied on 

the Hicklin test of the UK. The case of United States v. One Book Called “Ulysses”31 was a 

 
26 (1961) Cr LR 176. 
27William T. Goldberg, Two Nations, One Web: Comparative Legal Approaches To Pornographic Obscenity By 

The United States And The United Kingdom, 90 BOSTON UNIVERSITY LAW. REV. 2121 (2010).  
28 (1969) 1 QB 151. 
29 Supra note 25. 
30 Paul C. Weiler, ENTERTAINMENT MEDIA AND THE LAW-TEXT CASES PROBLEMS, (West Group 

2002) 
31 72 F 2. 3d 705 (1934).  
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landmark judgement of the US Supreme Court where it was held that focus be placed on the 

whole work from the perspective of a person with average standards of morality and decency.  

The case of Samuel Roth v. US and David Alberts v California32 was the first judgement in 

the US that completely rejected the Hicklin test. The case laid down a new test, popularly 

known as the Roth test, under which it was important to look at whether the said material went 

against the community standards on obscenity. The test was further upheld and used again in 

the case of Smith v. California33. It is important to note that the law in the United States has 

significantly put privacy at the forefront when compared to obscenity34. In the case of Stanley 

v. Georgia35, the Court specifically stated that private possession of any obscene material, 

excluding child pornography, was protected by the Constitution, and punishing anyone for 

possession of the same was violative of the right to privacy.  

The most important case on morality and obscenity in the US was the case of Miller v. 

California36 where the US courts laid down the most significant and most widely used test to 

determine obscenity. Popularly known as the Miller test; this test has been praised by jurists 

all over the world as the most liberal and well-thought test for obscenity37. In the Miller case, 

the court specifically rejected all previous established tests for determining what can be held 

within the limits of decency, stating that the tests were too narrow in their approach. The Miller 

test, on the other hand, comprised three prongs: 

1. Whether the work, when taken as a whole only and not otherwise, appealed to the prurient 

interests of an average man applying the community standard.  

2. Whether the material depicted was of such a nature that it was patently offensive and 

described the obscenity in such a way that it was defined as a crime under any state law. 

3. Whether the work lacked any serious iterary, artistic, political or scientific value.  

The Court held that only if the three requisites as aforementioned were fulfilled, then the said 

 
32  354 US 476 (1957).  
33 4 L Ed 2d 205 (1959).  
34 Paul and Murray L. Schwartz, Obscenity in the Mails: A Comment on Some Problems of Federal Censorship, 

106 UNIVERSITY OF PENNSYLVANIA L. REV. 214 (1957).  
35 394 US 557 (1969).  
36 413 US 93 (1973). 
37Sharmeek Sen, Right to freedom of speech and expression with special reference to decency and morality (2016), 

(Published Thesis) The West Bengal National University of Juridical Sciences, West Bengal. 
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material would be counted as obscene. 

It can be observed that despite having an extremely open minded and liberal law on obscenity 

and decency, the US continues to fight against hate speech, violence against women, child 

pornography, etc38. Various judgements have been passed by Courts to ensure that the liberal 

law on free speech is not misused39. The United States also has state specific and sector specific 

laws that deal with the issue of obscenity. Laws such as the Cable Television and Consumer 

Protection and Competition Act, 1992, Cable Communications Policy Act, 1984, 

Communications Decency Act, 1996 have been passed to ensure dissemination of information 

that is within the confines of the existing moral codes. 

Comparative Analysis       

After a thorough analysis of all the legislations and case laws pertaining to obscenity, decency 

and morality, it can be reasonably inferred that the United States has the most liberal and open 

minded attitude towards free speech. Even after adopting the archaic Hicklin test from the UK, 

the US has evolved over time and has laid down path-breaking judgments of the balance of 

free speech and obscenity. From the evolutionary perspective, one thing remains clear, the 

British have gone from a strongly conservative and moral regime on free speech to a more 

liberal standpoint on the issue of morality and obscenity. India, on the other hand, still seems 

to be in its nascent stages with respect to free speech. Despite making progress and granting 

more liberties to its citizens; when compared to the US and UK, India is far behind. Despite 

having almost similar definitions on what can be called obscene, the UK has moved miles 

ahead with respect to its implementation40.  

Another important difference to be noted between the countries is the reaction of the general 

public to free speech. In India, non-state elements play a large role in censoring any material 

that they feel is indecent or against the culture of India. These non-state elements often curtail 

the freedom of expression in various forms of media by using threats of violence41.  

Artistic nuances continue to be ignored in India, while the US and UK place significant reliance 

on the intention of the artist publishing the said obscene or indecent material. Another 

 
38 Supra note 26.  
39See New York v. Ferber, 458 US 747 (1982) and Osborne v Ohio, 495 US 103 (1990).  
40Supra note 39.  
41 Mira Kamdar, Do Indians have freedom of speech?, PACIFIC COUNCIL, Apr. 23, 2018, 

https://www.pacificcouncil.org/newsroom/do-indians-have-freedom-speech.   

https://www.ijllr.com/
https://www.ijllr.com/volume-iii-issue-ii


Indian Journal of Law and Legal Research                                                               Volume III Issue II | ISSN: 2582-8878                

 

12 
 

important difference between the US and UK and India is the balance of free speech and control 

of material that is beyond the limits of morality. Both the US and UK have specifically set laws 

dealing with obscene material such as child porngraphy, etc. Indian also has passed various 

legislations on such issues. The Protection of Children from Sexual Offences (POCSO) Act, 

2002 and the Information Technology Act, 2000 do include sections with an aim to protect 

children from obscene and indecent materials. However, these laws are at their nascent stage, 

and have not been implemented as well as the laws in the UK and US42.   

The biggest roadblock towards attaining a more nuanced obscenity jurisprudence in India, is 

the inconsistencies of approach shown both by the judiciary and the state with respect to the 

issue of obscenity. While the judiciary continues to be progressive on the issue of obscenity, 

the political class is bent on ensuring that free speech is censored on flimsy grounds such as 

‘Indian values’43. Until there is a consensus between the judiciary and the legislature on free 

speech, India cannot hope to match up to its western counterparts.      

CONCLUSION AND RECOMMENDATIONS   

Freedom of speech and expression continues to remain one of the most, if not the most 

important fundamental right granted to us citizens by the Constitution. It can be agreed that it 

is important to have reasonable restrictions on free speech. Freedom of speech when left 

unchecked can be as harmful to society as complete censorship. One such restriction as 

envisaged in our Constitution is decency and morality. Despite being a subject of constant 

criticism, decency and morality continues to be a restriction on free speech, and rightly so. 

Despite its criticisms, having a reasonable restriction such as decency and morality gives 

required power to the State to ensure honest dissemination of information to the public, and to 

control any material that may give rise to social disharmony. After a thorough analysis of the 

pros and cons of censorship, it can be found that each country should aim toward finding a 

middle ground, to ensure the balance between free speech and censorship on a moral basis. 

The US continues to be the leader of the right to free speech throughout the world. Courts in 

the United States have evolved the most over time. The tests for determining obscenity in the 

US are the most liberal out of almost all countries in the world. The law relating to free speech 

in India is almost at the same standard when compared to that of the UK. However, it is the 

 
42 Supra note 39.  
43 BruceBoyd, Film Censorship in India: A "Reasonable Restriction" on freedom of speech and expression, 14 
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implementation of the law which is starkly different between the two jurisdictions. While the 

UK has evolved and become more liberal in its interpretation of obscenity, India still continues 

to cling to outdated methods of determining obscenity and indecency.       

The following recommendations can be implemented in India to ensure a more stable 

relationship between freedom of speech and expression and the restriction of decency and 

morality: 

1. There is a dire need for the Courts to reject outdated and incomplete tests of obscenity. 

Courts must focus on the already evolved jurisprudence of foreign countries on the issue, 

and devise new tests suitable for Indian society.  

2. Just as regulated demarcations need to be made between different categories of content 

suitable for particular audiences, India should actively consider bringing in stricter laws on 

extremely obscene materials and depictions of child pornography, on lines of the UK law. 

Furthermore, the already established laws need to be implemented in a more coherent 

manner to ensure that the balance of free speech and obscenity is maintained. 

3. Instead of implementation of strong laws on regulation and control of speech, the State 

should focus on playing a more advisory and passive role, as in the case of the US and UK. 

In these countries, the State gets involved only when the content is completely against 

morality and decency and is degrading and deprivating.    

4. There is a need for the general public to understand their right to freedom of speech and 

expression. People must be informed about their rights, along with the restrictions put on 

such rights to ensure that there is healthy functioning of democracy in the country.  

Evolution of society is a must for advancement of the country. Indian society desperately 

needs to let go of its outdated societal norms and structures. Societal censorship on 

regressive ideals is one of the biggest reasons for lack of free speech in our country. The 

Government can carry out awareness programmes regarding freedom of speech and 

expression, and its dangers due to misuse. 

5. Sector specific laws can be implemented to control the material that is to be published to 

the general public. This can help in ensuring that the respective sectors take command of 

the material published. Each sector has different nuances of its own, and general 

categorisation can be detrimental to free speech. 
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