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ABSTRACT 

The medical profession is considered one of the most difficult and noble 

profession. Life is believed to be god given and a doctor is considered to be a life 

saver. There are certain complications that accompany the medical profession. 

The patients and their families bestow the doctors with a very crucial duty, i.e., 

taking care of the health of their loved ones. A patient expects the doctor to possess 

the right skill to relieve his medical problems. This relationship thus takes the 

form of a contract while still retaining the essential elements constituting of a tort. 

The patients bestow their trust in the doctor, thus he also owes certain duties to 

his patients, and failing to do so amounts as a breach of contract and gives a cause 

of action for negligence against the doctor. Medical negligence refers to any form 

of misconduct carried out by a doctor or practitioner by not taking adequate 

precautions resulting in breaching their duties towards a patient which results in 

injury or damages. The services of a doctor are come under the Consumer 

Protection Act, 1986. Any patient seeking compensation could do so from the 

Consumer courts. This paper aims to highlight the issues faced by the victims of 

medical negligence while simultaneously discussing the liabilities of the medical 

professionals and organisations involved in such instances. The paper also tries to 

embody the existing solutions for such cases and possible suggestions to the 

current system.  
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Essentials of Medical Negligence 

The term medical negligence, as the name suggests, is a form of negligence under tort law. It 

is the duty of the doctor/medical professional to exercise enough care as any sort of negligence 

can result in grave consequences, even death, in some cases. It was held in the case of Sishir 

Rajan Saha v. The state of Tripura1that if a doctor does not take adequate care before 

treating a patient, he or she can be held liable to compensate for the damages caused to the 

patient due to their negligence. The following duties are to expected be fulfilled by a doctor 

when dealing while treating a patient: - 

• It is the duty of the doctor to decide whether or not he wants to undertake a medical 

case 

• It is the doctor’s duty to decide the appropriate medical treatment that must be given 

to the patient 

• It is his duty to decide the administration of the treatment 

Thus, the doctor held these duties that he ought to fulfil, if he fails to do so, he can be charged 

under medical negligence by the patient or their family members. However, there are certain 

cases where the doctor’s decision does not amount to medical negligence. In the case of 

Kusum Sharma v. Batra Hospital2, the Supreme Court held that if a doctor is given a choice 

to follow a certain medical procedure which may result in a higher amount of risk, but if done 

honestly, could increase the chances of the patient’s survival, in such a case, if any damage or 

injuries is caused to the patient, the doctor shall not be held liable under medical negligence.  

In another case of Jasbir Kaur v. State of Punjab3, a new born child went missing from the 

hospital bed, but was later found near a wash-basin in the bathroom of a hospital. He was 

bleeding and suffered certain injuries. The hospital authorities alleged that a cat took him and 

caused the damages to the child. The court held that it was the duty of the hospital authorities 

to take adequate care, thus, they were held liable under medical negligence and were made to 

pay Rs. 1 lakh as compensation. 

Medical Negligence: Issues and Solutions 

 
1 Sishir Rajan Saha v. The state of Tripura, AIR 2002 Gau 
2 Kusum Sharma v. Batra Hospital, 2010 AIR (SC) 1050 
3 Jasbir Kaur v. State of Punjab, 2010 (4) RCR (Civil) 321 
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Duty of Care: In a case where the doctor reacts in a grossly negligent manner, the principle 

of res ipso loquitur comes to play. Res ipso loquitur is Latin for “the thing speaks for itself”. 

This principle is essentially an evidential principle with the aim to assist the claimant. While 

ascertaining the liability of the doctor, it is necessary to establish that if there had been any 

other medical professional at the current practitioner’s place, he or she would have been able 

to take sufficient care that has been ignored by the current practitioner. Res ipso loquitur is a 

doctrine of law which says that any person is assumed to be negligent if he or she had control 

over the thing that resulted in the injury, even in the absence of specific evidence ascertaining 

a negligent act. The simple thought behind the principle being that if there was no negligence, 

there should not have been an accident at the first place. As in the case of Gian Chand v. 

Vinod Kumar Sharma4 it was established that a doctor does not ensure the patient’s survival. 

Just the fact that he could not help in the treatment of a certain condition cannot establish his 

negligence, but if he exhibits carelessness resulting in any worse medical condition, it would 

result in the violation of his duties.  

Issues 

There are several practices which amount to medical negligence. Similarly, there are also 

many prevalent issues regarding the same. Some of the most common issues related to medical 

negligence are:  

• Incorrect diagnosis - The diagnosis is the initial step after admission to a hospital, 

clinic, or medical room. Correctly diagnosing symptoms is vital to providing medical care to 

any patient. However, if a patient is not adequately treated as a result of a diagnosis error, the 

doctor may be held accountable for any additional injuries or damages incurred as a result of 

the incorrect diagnosis.  

• Delay in diagnosis - A delayed diagnosis is considered medical malpractice if another 

clinician could have fairly diagnosed the same problem in a timely manner. A delay in 

diagnosis may cause unnecessary harm to the patient if the illness or injury is allowed to 

deteriorate over time rather than being addressed. Any delay in recognising and treating an 

injury can obviously reduce the patient's chances of recovery. 

• Erroneous surgery - Surgical procedures necessitate a high level of skill and should be 

performed with a high amount of caution and attention because even minor errors can have 

 
4 Gian Chand v. Vinod Kumar Sharma, AIR 2008 HP 97 
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serious consequences for the patient. Lacerations of internal organs, wrong method of surgery, 

major blood loss, or mistakenly leaving any surgical equipment in the body of the patient after 

a surgery, can be classified as surgical errors and thus, the medical professional can be held 

liable. 

• Unnecessary surgery - Unnecessary surgery is often a result of a misdiagnosis of the 

symptoms of a patient or an erroneous medical decision made at the end of a medical 

professional, without evaluating all the risks and alternative options. Alternatively, when 

compared to other options, surgery is sometimes preferred over traditional treatments due to 

its expediency and convenience. 

• Anaesthetic errors - Anaesthesia is a highly dangerous element of almost every major 

medical procedure, and it must be administered and monitored by an expert 

(anaesthesiologist). Before conducting any medical operation involving anaesthesia, the 

anaesthesiologist must assess the patient's condition, medical history, medications, and other 

factors to determine the best course of action. Even during the pre-operation medical 

examination or during the treatment itself, anaesthesia misconduct can occur which may call 

for legal action. In the case of Jagdish Ram v. State of H.P.5, before performing a surgery, 

it is the duty of a doctor to reveal information about the allergies and amount of anaesthesia 

to be given to the patient, so that the anaesthetist can give adequate amount of anaesthesia 

required and avoid overdose. In this case, the doctor failed to do so which resulted in the death 

of the patient. The court held the doctor liable under medical negligence. 

• Labour malpractice and childbirth - Childbirth is a stressful experience for a woman, 

and it is made considerably more painful if the physicians and nurses do not handle it 

appropriately. Medical malpractice during childbirth can take numerous forms, including 

mishandling a difficult birth, misdiagnosis of a new-born’s medical issues, difficulties with 

induced labour, etc.      

• Long-term negligent treatment - Over the course of a long treatment period, medical 

carelessness might manifest itself in subtle ways. Typically, the carelessness takes the form 

of a failure to follow up on therapy or a doctor's inability to properly monitor the treatment's 

effects. This may result in an adverse effect on the patient’s conditions and result in the 

incurrence of injuries.  

Issues faced by the victims 

 
5 Jagdish Ram v. State of H.P., (2017) 3 HimLR 1600 
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• Time - When a complaint for medical negligence is registered, the forum notifies the 

opposing party (doctor) that it must provide its version of the matter within 30 days of the 

complaint being admitted. After a thorough examination, the forum will request either an 

affidavit or proof in the form of judicial precedents, expert opinion, and so on. Sometimes, 

medical malpractice cases take a long time to resolve. As a result, it might occasionally 

demotivate the plaintiff.   

• Social status - The doctor may have a better chance of winning the case if the hospital 

has a good reputation. 

• Burden of Proof - In most cases, the plaintiff has the burden of proving 

the carelessness or misconduct carried out by the doctor. Any charge of negligence against a 

doctor must meet a higher burden of proof under the law. This was held in the case of Calcutta 

Medical Research Institute v. Bimalesh Chatterjee6, that it is the duty of the plaintiff to 

provide proof of medical negligence against the doctor. In other circumstances, the doctor is 

aware that they have been careless and so removes all relevant evidence, causing major 

troubles for the sufferer to prove medical negligence.  

• Insurance policies – The plaintiff must be aware of their insurance policy limits 

because the insurance company may reject their claims if medical negligence is not proved. 

Existing solutions  

1. Criminal Liability  

In many circumstances, hospitals are held liable for negligence if HBsAg, HIV or other 

diseases are transmitted as a result of their actions. If someone develops such an illness while 

undergoing treatment under the supervision of a medical professional and it is proven that it 

occurred as a result of the hospital's careless and negligent behaviour, the hospital will be held 

accountable for failing to respect the reasonable expectations of the patient. In certain cases, 

medical negligence carried out by a doctor may result in the death of a patient. In such cases, 

there have been many provisions, and compensation measures tailored out for the families of 

the victim, within Indian laws.   

• If the negligent actions of a medical professional results in the demise of a person, the 

sufferer’s family can file a criminal case under section 304A of the Indian Penal Code, 1860, 

stating negligent or rash behaviour at the doctor’s end. The section states that, “whoever 

causes the death of any person by a rash or negligent act not amounting to culpable homicide 

 
6 Calcutta Medical Research Institute v. Bimalesh Chatterjee, (1999) CPJ 13 (NC) 
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shall be punished by imprisonment for up to two years, or by fine, or both”7. In the case of 

Dr. Suresh Gupta vs. Govt. of N.C.T. of Delhi and Anr8, the Supreme Court clearly stated 

that if medical negligence results in the death of any patient, the doctor is initially liable under 

civil law to pay for the damages occurred. If the negligence by the doctor is so gross that his 

acts resulted in reckless endangerment to the life of the patient, in such a case, a case under 

section 304A of the Indian Penal Code, under criminal law, would apply.  

• According to Section 337 of the Indian Penal Code, “if a person commits a rash or 

negligent act due to which human life or personal safety of others gets threatened. The person 

will be punished with imprisonment for a term which may extend to six months or with fine 

which may extend to five hundred rupees or both.”9 This is another suit under which a criminal 

complaint could be filed by the victim’s family. 

• According to Section 338 of the Indian Penal Code, “if a person commits a rash or 

negligent act due to which human life or personal safety of others gets threatened. The person 

will be punished with imprisonment for a term which may extend to two years or with fine 

which may extend to one thousand rupees or both.”10 

2. Civil and Tortious Liability  

The death of a person due to medical negligence is an unlikely case and is covered primarily 

under criminal proceedings. However, in most cases, the patient suffers injuries and files for 

a monetary compensation. Such cases come under the domain of civil law and the 

compensation allotted is determined by the law of torts. The demand for damages under civil 

cases is made in the form of compensation. If any medical professional breaches his duty of 

care while treating a patient under the supervision of a hospital, the hospital authorities are 

vicariously liable for the actions of that person. Thus, they are bound to pay for the damages 

caused. It was established in the case of Mr. M Ramesh Reddy v. State of Andhra Pradesh11 

that if a person works at a hospital as an employee, the hospital must take full responsibility 

of the actions of that employee. If in case, the acts of the employee are negligent and results 

in any sort of damage to the patient, the hospital is liable to pay the compensations to the 

sufferer. Detailed compensatory measures and provisions under medical negligence are 

discussed below:  

 
7 Indian Penal Code, 1860. Section 304A. 
8 Dr. Suresh Gupta vs. Govt. of N.C.T. of Delhi and Anr, AIR 2004, SC 4091: (2004)6 SCC 
9 Indian Penal Code, 1860. Section 337. 
10 Indian Penal Code, 1860. Section 338. 
11 Mr. M Ramesh Reddy v. State of Andhra Pradesh ,1975 36 STC 439 AP 
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• In the case of, Indian Medical Association vs. V.P. Shantha12, the supreme court 

held that all medical services will henceforth come under the ambit of the Consumer 

Protection Act, 1986. In this case, the court debated whether a medical practitioner may be 

considered to be giving services under Section 2(1)(o) of the Consumer Protection Act, 1986. 

After this judgement, the medical profession and services were covered by the Act.  Section 

2(1)(o) of the Consumer Protection Act defines the ‘deficiency of service’ which means, “any 

fault, imperfection, etc. in the quality or manner of performance that is required to be 

maintained by or under any law or it has been undertaken to be performed by a person in 

pursuance of a contract or otherwise.”13 

• The plaintiff can file for a complaint under three different forums depending upon the 

amount of compensation he seeks. (1) For a compensation of less than 20 lakh rupees, the 

plaintiff can approach the district forum, (2) For a complaint of more than 20 lakh rupees but 

less than 1 crore, the plaintiff can approach the state commission, (3) For a complaint of more 

than 1 crore, the plaintiff shall approach the national commission. In the case of Dr. Kunal 

Saha vs. Dr. Sukumar Mukherjee And Ors.14, the wife had a drug allergy, and the doctors 

wrongfully prescribed her the inappropriate medicines, which aggravated her illness and 

finally resulted in the patient's death. The Supreme Court held the doctor liable under the 

grounds of medical negligence and a compensation amounting to Rs. 6.08 crore was awarded 

to the plaintiff.   

• In certain instances, the doctor provides free services to the patients. Even in such 

cases, if the doctors breach their duty of care and commit an act of negligence, they are held 

liable under tort law, even though no specific provisions for doing the same are mentioned 

under the Consumer Protection Act. In case there are no provisions under the Consumer 

Protection Act under which the sufferer could file a suit, in that case, they can take aid of tort 

law.  

3. Defences for doctors 

The primary focus of this paper till now has been to highlight the issues faced by the victims 

of medical negligence. But on the contrary, there have also been various instances where the 

laws designed for the sufferer’s aid are malignantly used by them in order to extract 

compensation and exploit the doctors. To prevent that from happening, there are certain 

provisions in the Indian legal system that aids the doctors in such cases:  

 
12 Indian Medical Association vs. V.P. Shantha, 1996 AIR 550 
13 Consumer Protection Act, 1986. Section 2(1)(o). 
14 Dr. Kunal Saha vs. Dr. Sukumar Mukherjee And Ors., (2009) 9 SCC 221 
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• According to section 80 of the Indian Penal Code, “if anything happens by accident or 

misfortune and there was no intention or knowledge and the act was lawful and was being 

performed in a lawful manner by lawful means with proper care and caution is not an 

offense.”15 In the case of Achutrao Haribhau Khodwa and Ors. v/s the State of 

Maharashtra16, the Supreme Court noted that the medical profession is relatively exhaustive, 

with a wide variety of courses that are acceptable. As a result, we cannot judge the doctor 

liable as long as he is doing his job with care, caution and in a lawful manner. He is not 

accountable just because he selects one course of action over the other. 

• Section 81 of the Indian Penal Code states that, “if anything is done with the 

knowledge that it is likely to cause harm and if the same is done without any intention to cause 

any harm and in good faith for avoiding other damage to a person or his property is not an 

offense.”17 The apex court in the case of  Jacob Mathew v. State of Punjab18,  held that there 

are instances where the doctors are presented with difficult choices. In certain situations, they 

have to choose between actions involving greater risk because of higher chances of success in 

taking that decision. Whereas, there are cases in which there is lesser risk involved and higher 

chances of failure. So, the decision will depend upon the facts and circumstances of the case. 

The doctors can not be held liable if they chose a certain course of action in good faith and in 

order to protect the patient.  

• And lastly, section 88 of the Indian Penal Code states, “no one can be held liable for 

an act which has been done in good faith for the benefit of someone and does not intend to 

cause harm even if there is any risk involved and the patient has given the consent either 

implicitly or explicitly.”19 

Conclusion and Suggestions 

Whenever a patient refers to a doctor, he expects to get the optimum medical treatment and 

return with the assurance that his condition would improve. But doctors are also humans and 

thus they also make erroneous judgements at times. These mistakes could have a lethal impact 

on the patient’s health and in adverse conditions could result in the demise of the patient. In 

cases where the patient suffers due to the negligence of the doctor or health professionals, he 

expects to get a compensation for the same. Unfortunately, the existing system burdens the 

 
15 Indian Penal Code, 1860. Section 80. 
16 Achutrao Haribhau Khodwa and Ors. v/s the State of Maharashtra, AIR 1962 SC 933 
17 Indian Penal Code, 1860. Section 81. 
18 Jacob Mathew v. State of Punjab, (2005) 6 SCC 1 
19 Indian Penal Code, 1860. Section 88. 
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sufferers and worsens their already existing condition. Another major worry is that services 

that are provided free of charge are not covered by the Consumer Protection Act of 1986. This 

is a difficulty for patients who have been injured. Similarly, there are not enough provisions 

for the doctors as well so that they could escape false charges. The current system comes with 

many flaws and must be improved. Cases of medical negligence have been on a constant rise.  

The faith that the people put in the medical professionals is diminishing due to several serious 

medical malpractices and negligent incidents which have damaged them for lives. For the 

medical profession, some serious introspection and analysis is essential. It has completely 

failed to govern itself. Medical ethics must be modified and developed in order to serve in a 

completely ethical manner. 
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