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ABSTRACT 

India as a nation has made great strides in ensuring that the Freedom of Speech 

and Expression of the citizens is not violated in any way. In this paper I have 

discussed the provisions regarding Freedom of Speech and Expression with light 

to the incident that had occurred in Indore on New Year’s Eve with comedian 

Munawar Farooqi. A comprehensive study of Article 19 along with various tests 

such as the offense principle have been discussed which have led to the conclusion 

of violation of freedom of speech and expression and also to the conclusion that 

Munawar Farooqi’s freedom of speech and expression has been violated.  
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Introduction 

India since gaining independence has ensured that each and every citizen has the freedom of 

speech and expression and no one can violate this right which has been given by the 

constitution. The tussle between freedom of expression and religious intolerance is intensely 

manifested in Indian society where the State, through censoring of books, movies and other 

forms of critical expression, victimizes writers, film directors, and academics in order to 

appease Hindu religious-nationalist and Muslim fundamentalist groups. 

With the recent events that occurred in Indore during Munawar Farooqi’s show the issue has 

arisen that was Munawar Farooqi’s freedom of speech and expression violated or were they 

under Article 19(2) which talks about reasonable restrictions. In this paper introduction to 

freedom of speech and expression has been given. Then after the introduction various tests like 

the reasonable restriction under Article 19(2) have been discussed along with test of clear and 

present danger. Following that I have reached to the conclusion that there has been a violation 

of freedom of speech and expression of Munawar Farooqi. 

Ideally, it is argued that each and every person has the right to freedom of speech and 

expression. The courts have been of the view that these rights are not absolute in nature and 

some restriction can be put on them. However, books such as the Land of Lingam and Area of 

Darkness were banned for the reason that there were certain religious notions in the books 

which allegedly were harming the religious sentiments of a certain religion. Conflicts between 

the freedom of expression and religion are well known. The state in many instances has 

censored books, films and poems which has left these professionals victimized1. The violence 

in the wake of the movie Padmawat2 or Dwikhandita by Taslima Nasrim was banned due to 

violating the Islamic ideologies has been seen many times the same question has arisen that 

was the freedom of speech and expression of these artists violated or not.  

Introduction to Freedom of Speech and Expression 

The Freedom of Speech and expression has been ensured by Article 19 of the Indian 

constitution which says that all citizens must have the right to freedom of speech and 

 
1 Singh, A., 2018. Conflict between Freedom of Expression and Religion in India—A Case Study. Social Sciences, 

7(7), p.108. 
2 Sudha G Tilak, Padmaavat: Why a Bollywood epic has sparked fierce protests, BBC, Last Visited November 

2020, https://www.bbc.com/news/world-asia-india-42048512 
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expression. The courts in many cases such as Kedar Nath vs State of Bihar3, Bennett Coleman 

vs Union of India4 have held that the freedom of speech and expression is the bulwark of a 

democratic government. The freedom of speech and expression is considered the first condition 

of democracy. It occupies a preferred position in the hierarchy of freedoms which assists and 

protects all other freedoms5. In the case of Romesh Thappar vs Union of India6 the Supreme 

Court held that freedom of speech and expression is central and indispensable to the democratic 

polity and it is to be considered as the building block of a democratic society. In this specific 

case Patanjali Sastri, C. J. Observed – 

“Freedom of speech and of the press lay at the foundation of all democratic organizations., for 

without free political discussion no public education., so essential for the proper functioning of 

the process of popular government is possible. A freedom of such amplitude might involve 

risks of abuse. But the framers of the Constitution may well have reflected with Madison, who 

was the leading spirit in the preparation of the first Amendment of the Federal Constitution, 

what it is better to leave a few of its noxious branches to their luxurious growth than by pruning 

them away, to injure the vigour of those yielding the proper fruits''. The Supreme Court in other 

instances has also held that the freedom of speech and expression is the pillar of a democracy 

and no one can abrogate this right7.  

The constitution makers intended that the freedom of speech and expression should serve some 

purpose in the society. There were three main purposes8- 

1. It helps the individuals to attain self-fulfilment 

2.  It assists in the discovery of truth 

3. Strengthens the capacity of an individual in participation in decision making. 

The makers believed that the as these rights were important for the society and one could not 

part away with these rights in any case. However, under Article 19(2) of the Indian constitution 

there restrictions that are placed on the freedoms that are conferred to the citizens through 

Article 19 of the constitution. Article 19(2) states that, “Nothing in sub clause (a) of clause 19 

 
3 Kedar Nath vs State of Bihar, AIR 1962 SC 955  
4 Bennet Coleman & Co vs Union of India, 1973 AIR 106 
5 M. P. Jain, Indian Constitutional Law, lexis Nexis Butterworths Wadgawa, 6th edn, 2012, p 1078 
6 Romesh Thappar vs State of Madras, AIR 1950 SC 124 
7 Mahesh Bhatt vs Union of India & ANR, 2009 SCC OnLine Del 104 
8 Govindu, V. (2011). CONTRADICTIONS IN FREEDOM OF SPEECH AND EXPRESSION. The Indian Journal of 

Political Science, 72(3), 641-650. Retrieved March 18, 2021, from http://www.jstor.org/stable/41858840.  
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(1) shall affect the operation of any existing law, or prevent the State from making any law, in 

so far as such law imposes reasonable restrictions on the exercise of the right conferred by the 

said sub clause in the interests of the sovereignty and integrity of India, the security of the State, 

friendly relations with foreign States, public order, decency or morality or in relation to 

contempt of court, defamation or incitement to an offence”. Article 19 clearly mentions that the 

rights as given under Article 19(1) are not absolute and some certain restrictions can be placed 

on these rights. However, to impose a restriction there must be a reasonable restriction 

signifying the curtailment of the right of freedom of speech and expression.   

 

Various tests to determine whether there was a violation of Freedom of Speech and 

Expression 

 

The Supreme Court in the case of S. Rangarajan vs R. Jagjiwan9 Ram held that the commitment 

of freedom of expression demands that it cannot be suppressed unless the community interest 

is really endangered and that the anticipated danger should not be remote, conjectural or 

farfetched and it should have proximate and direct nexus of thoughts repressed in a movie and 

the expression of thought should be inseparably locked up with the action contemplated like 

the equivalent of a "spark in a powder keg"10. Moreover, in the judgement of Subramanyam 

Swami vs Union Of India11 the court held that the provisions of criminal defamation which are 

given in Section 499 and 500 of the Indian Penal Court do not violate the freedom of speech 

and expression and held that the provision of criminal defamation do come under the reasonable 

restrictions. Now that it is established that the government and courts can curtail the freedom 

of speech and expression for matters which are deemed reasonable, we come to the main issue 

that do the statements made by Munawar Farooqi come under the reasonable restrictions as 

given in Article 19(2). If the statements do not come under the reasonable restrictions it can be 

ascertained that there has been a violation of freedom of speech and expression as Munawar 

Farooqi was not allowed to perform. 

 

There has been a misuse of Section 298 of the Indian Penal Code which penalises a person for 

saying or writing anything which may hurt the religious feelings of any sect or class. Examples 

of this can be seen in the case of where an action was instituted against Penguin India and the 

 
9 S. Rangarajan v. P. Jagjivan Ram & Ors, 1989; 2 SCC 574 
10 In S. Rangarajan v. P. Jagjivan Ram & Ors., 1989; 2 SCC 574 
11 Subramanyam Swami vs Union of India, (2016) 7 SCC 221 
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author of the book The Hindus: An Alternative History. It was stated that this book hurt the 

religious sentiments of the Hindus. One question that was posed before this FIR was that what 

comes under hurting of religious sentiments under Section 298 of the IPC. Section 298 reads 

as follows- “Uttering, words, etc., with deliberate intent to wound the religious feelings of any 

person.—Whoever, with the deliberate intention of wounding the religious feelings of any 

person, utters any word or makes any sound in the hearing of that person or makes any gesture 

in the sight of that person or places, any object in the sight of that person, shall be punished 

with imprisonment of either description for a term which may extend to one year, or with fine, 

or with both”12. If this section is read carefully then it is certain that firstly Munawar Farooqi 

did not speak anything that would have hurt the religious feelings, secondly what comes under 

word or gestures. It is very difficult to ascertain that what is offensive or not in this generation. 

One person may be offended and hurt by some remarks but another person of the same religious 

sect may not be offended. Thus it is very difficult to determine that do some words or phrases 

come under the reasonable restrictions or not. To find out that do the words or phrases coming 

out of the mouth of the speaker come under reasonable restriction we will look at various cases 

and some tests that have been laid down and followed in India to ascertain whether there has 

been a violation of freedom of speech and expression or not.  

Now coming to the things that occurred during the show in Indore it was alleged by the person 

who filed the First Information Report that he had heard Munawar Farooqi speak certain jokes 

regarding the Hindu gods, but the jokes were never performed during the show that night13. It 

can be argued that the physical intimidation and harm Munawar Farooqi had received affected 

his freedom of speech and expression. A similar case as of Munawar Farooqi had occurred in 

Tamil Nadu where an author of a book was physically intimidated by the right wing as they 

found some parts of the said authors books to be offensive. In the same case the Tamil Nadu 

High Court held that "One of the most cherished rights under our Constitution is to speak one’s 

mind and write what one thinks.” The judge further stated that : "If you do not like the book, 

throw it away." It was a stinging rebuke to self-appointed censors of the Hindu right14. The 

"community values" testing indicated that the novel was not indecent by today's standards, 

according to the Court. The novel did not cater to the sensual desires of individuals, but rather 

 
12 The Indian Penal Code, 1860, § Section 298, ACT NO. 45 OF 1860, (India) 
13 Scroll, https://scroll.in/latest/984043/munawar-faruqui-did-not-joke-on-hindu-deities-but-it-doesnt-matter-

says-indore-sp-report, (Last Visited February 2021).  
14 Murugan Vs State of Tamil Nadu, W.P. Nos. 1215 and 20375 of 2015 
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depicted the emotional struggles of a childless couple, and as such, it should be regarded as 

such. The Court pointed out that those who protested could opt not to read the book; banning a 

book simply because it insulted the sensibilities of a few people was not a feasible remedy. The 

Court reasoned that the issue of obscenity should be considered in the light of how it is 

interpreted by the general public. The fact that the book had received numerous awards was 

indicative of its social perception15.  

Now relating the restrictions that are posed in Article 19(2) and the curtailment of Munawar 

Farooqi’s freedom of speech and expression. the test of reasonable restrictions was laid down 

in the case of Madras vs V.G. Rao by Shastri J. which has been accepted as a correct. Shastri 

J. in the case said, “it is important… to bear in mind that the test of reasonableness, wherever 

prescribed should be applied to each individual statute impugned, and no abstract standard or 

general pattern of reasonableness, can be laid down as applicable to all cases”. The court also 

said that the essence of the right alleged to have been infringed, the fundamental intent of the 

restrictions imposed, the scope and urgency of the evil sought to be remedied thereby, the 

disproportion of the imposition, and the prevailing circumstances at the time should enter into 

the judicial verdict when determining the reasonableness of the restriction. By applying this 

test, it is clear that none of the things were followed in Farooqi’s case. The purpose of the 

restriction was not under the reasonable restrictions as firstly Farooqi did not say any of the 

jokes which the person who filed the FIR had alleged. Furthermore, the test of ‘clear and present 

danger’ which applies in India with regard to freedom of speech and expression states that 

printed or spoken words may not be subject to any previous restraint or punishment until and 

unless the words spoken or written create a clear and present danger of bringing about any 

substantial evil16. Thus, if any words either written or spoken create a present danger then its 

curtailment won’t infringe fundamental rights. However, in the case of Munawar Farooqi there 

was no clear and present danger which could have happened, so the curtailment of fundamental 

rights is not justified.   

Now coming onto the ideas of decency and morality which may vary from societies to societies 

depending on the morals of that said society. Selling of obscene books, obscene things to young 

persons, committing an obscene act or singing an obscene song in the public place were the 

listed obscene acts under S 292 of IPC. To test the reasonability what we have to see is that 

 
15 Id 
16 Schenck v. United States, 249 U.S. 47 (1919) 
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whether a class, not an isolated case, into whose hands the book, article, or story falls suffer in 

their moral outlook or become depraved by reading it might have impure and lecherous 

thoughts aroused in their minds. The charge of obscenity must therefore be judged from this 

aspect17. The said show which was performed by Munawar Farooqi firstly was performed 

before a small number of people. The reason the number of people is looked on is that firstly 

the statements were not affecting a large number of people. As stated to see the reasonability a 

whole class of people should be looked upon and not an isolated case into whose hands the said 

material was there or performed. 

 In a case study18 there were multiple interviews held. In these interviews there were 13 Hindu 

and Muslim students who were asked about freedom of speech and expression and the current 

political situation. In this believed that the curtailment of fundamental rights just because the 

subject matter was slightly connected to their religion or ideologies shouldn’t be censored or 

curtailed. It must be noted that if any work of a creator is not allowed to be published just 

because it doesn’t align with one parties or cultures ideologies, then it will create a situation of 

fear among the creators of such content.  

Conclusion 

Thus, coming to the conclusion by taking the various tests and cases cited that Munawar 

Farooqi’s freedom of speech and expression were violated as the statements do no come under 

the reasonable restrictions as given in Article 19(2) and also do not pass the tests that have been 

explained above.  

 

 
17V. Karthyaeni, “Test of Reasonableness under Article 19”, 

http://www.goforthelaw.com/articles/fromlawstu/article48.html, Accessed 17th March, 2021. 
18 Singh A, ‘Conflict Between Freedom of Expression and Religion in India—A Case Study’ (2018) 7 Social 

Sciences 108 <http://dx.doi.org/10.3390/socsci7070108> 
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