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ABSTRACT  

In the light of conflicting views on reformative v/s deterrence theory of 

punishment, one of the crucial points of discussion is the commission of heinous 

crimes by juveniles, i.e., individuals who are 18 years of age or below. The present 

analysis draws focus on the landmark case of Dr. Subramanian Swamy & Ors vs. 

Raju through the. Member, Juvenile Justice Boards & Anr, resulting from the 

shocking and appalling Gang-rape Nirbhaya Case. This case surfaced the 

discussion about the existing blanket protection of juveniles under the Juvenile 

Justice act, 2000, in case of heinous crimes. The present analysis forwards a 

criticism of the judgment given in the aforementioned case, while also providing 

a post-judgment insight into the present stance of law. A glance into the 

international approach towards such crimes is viewed, in order to gain a more 

holistic understanding of the present position in law. Finally, it identifies the 

shortcomings in the existing law and attempts to arrive at recommendations that 

would assist in providing a better system of juvenile justice in case of commission 

of Heinous crimes. 
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CASE NAME Dr. Subramanian Swamy & Ors vs. Raju through the. Member,  

Juvenile Justice Boards & Anr 

CITATION (2014) 8 SCC 390 

COURT The Supreme Court of India 

CORAM Ranjan Gogai, Shiva Kirti Singh, P Sathasivam 

 

FACTUAL BACKGROUND 

❖ The instant case is connected to the landmark and infamous case of Mukesh & Anr v. 

State of NCT of Delhi1, (Nirbhaya Case). In this case, a 23 years old woman was 

severely assaulted, physically and sexually, by 6 individuals as a result of which she 

died.  

❖ Five of them were found guilty and convicted for rape and murder under sections 302 

and 376 of Indian Penal Code, 1856. However, one of the accused, being 17 years of 

age at the time of commission of offence, was given a lenient punishment of 3 years in 

a reformatory home, in compliance with Juvenile Justice Act, 2000 (Hereinafter 

referred as JJ Act). 

❖ In lieu of this case, the Petitioners had approached the Juvenile justice board to allow 

for the accused juvenile to be tried as an adult before a criminal court like the other 5 

accused upon which the petitioners were directed to the high court where that dismissed 

the writ petition filed to ask for the juvenile accused to be tried as an adult for such 

heinous crimes, alongside questioning the validity of setting 18 as a bar to treat 

individuals as juveniles, providing a protective cushion, even in cases of heinous 

crimes. The instant case is a clubbing of the Special Leave Petition (SLP) filed against 

this high court order and a separate petition filed by the victim’s parents. 

 

 
1 Mukesh & Anr v. State of Nct Of Delhi & Ors, (2017) 6 SCC 1. 
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ISSUES  

Whether juveniles, individuals below the age of 18, can be tried as adults for the commission 

of a heinous crime? 

LAWS APPLICABLE 

The following provisions were mainly put into question and brought into light during the 

course of the case: 

Section 1 (4),2(1), 2 (k), 2(p), 7 and 28 of Juvenile Justice Act, 2000. 

ANALYSIS 

1. PETITIONER 

The petitioner’s primary contention was concerning the interpretation of juvenility under the 

JJ Act in consonance with its object. In pursuance of which it was contended that juvenility 

must be judged on the basis of mental maturity, rather than just age, drawing a parallel to Indian 

Penal Code,1860 provisions, Section 82 and 83, where defence of infancy for children between 

7-12 years is determined on basis of mental maturity. In addition to which, they contended for 

a more authoritative and read down interpretation of Sections 2(l) and 2(k) so as to not provide 

blanket protection for individuals below 18 years, in case of heinous crimes, while ensuring 

the true purpose of the act is met, along with protection of victim’s rights under Articles 14 and 

21 of the Constitution of India. With the support of previous judgments2, an integral argument 

of legislative overreach concerning how the Parliament can’t take away the powers of the court 

or its judicial discretion was placed while questioning constitutionality of section 17 of the JJ 

act. 

2. RESPONDENT 

The respondents placed a strong-hold contention by citing a recent judgement3, justifying the 

applicability and upholding constitutionality of JJ Act to all individuals falling below 18 years 

of age, limiting their punishment to a maximum sentence of three years. They supported this 

by stating that admission of the petitioner’s contention would be a gross violation of the very 

object of the JJ act, that is in compliance to various international conventions ratified by India, 

 
2 Mithu v. State of Punjab, 1983 AIR 473; Daddu v. State of Maharashtra, 
3 Salil Bali v. UOI, (2013) 7 SCC 705. 
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such as the Beijing Rules, Convention on Rights of the Child 1990 and the Havana Rules, 

which disallow for capital punishment and life imprisonment of juveniles. The respondents 

placed heavy reliance on questioning the locus standi of the petitioner who they state as a third 

party, can’t play a role in a criminal proceeding, which is limited to the state representing the 

prosecution end. However, the court didn’t uphold this, as the petition was beyond just the 

proceedings against respondent, but asked for clarified interpretation of certain provisions of 

the JJ Act.  

Judgment 

The Apex court conclusively decided in favour of the respondents, while upholding the 

applicability of JJ Act so as to only try juveniles before a juvenile justice board with maximum 

punishment limited to 3 years in reformatory care, to be good in law and constitutional in 

nature. This was backed with the reasoning that such classification is in furtherance of 

international obligations of India along with there being a direct connection of this 

classification to attain the object, that is, to reform and rehabilitate young offenders while 

providing them with a promising future. Moreover, to ensure that they are guarded from further 

adverse exposure in an ordinary prison with other adult criminals. Hence the court arrived at 

the decision of dismissing the claim of unconstitutionality contended to be struck by Article 14 

of the Constitution. 

3. CRITICAL ANALYSIS 

The author is in disagreement and criticism of the judgement given in the present matter and 

the subsequent section provides a detailed analysis to touch on the multi-fold aspects ignored 

by the court while giving the judgement. The author also delves into the reality of what is the 

present stance in law, post the Subramanian Swamy Judgment4.  

a) Falsies with the judgment 

I) Statistics 

Firstly, considering the reality of the situation by referring to the Statistics collected by the 

National Crime Records Bureau (NRCB)5. It reflects that close to 27,936 juveniles having 

committed serious crimes such as rape, murder and banditry with 66.6% falling within the 16-

 
4  Dr. Subramanian Swamy & Ors vs. Raju through the. Member,  Juvenile Justice Boards & Anr, (2014) 8 SCC 390. 
5 National Crime Records Bureau, Empowering Indian Police with Information Technology, Government of India, 
Ministry of Home Affairs. 
available at https://ncrb.gov.in/en/crime-in-india-table-addtional-table-and-chapter-contents?page=10  
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18 age bracket. It also shows 143% increase in rapes committed by juveniles from 2002 to 

2012. This reflects an alarming situation that required to be addressed. It necessitated ways to 

deter such behaviour rather looking for post commission, retribution, which was completely 

ignored. 

In addition, the court itself has recognised that the provisions of JJ Act seem ineffective in 

deterring or reducing heinous crimes being committed by juveniles, drawing the need to amend 

the existing law.6  Thus supporting the opinion that a poor conclusion was arrived in the present 

matter. 

Age instead of mental maturity as a parameter 

The psychological reasoning given to provide blanket protection to juveniles against regular 

penal provision and trial, lies in the lack of complete mens rea or mental maturity lacking,7 in 

individuals below the age of 18 years of age. However, this argument seems less effective while 

considering heinous crimes, which by its very nature indicates that there should be existence 

of mental maturity for its commission, such as rape, in the current case. Hence, the need is to 

categorically divide juveniles and apply the laws in accordance to their maturity, background 

and moral responsibility, rather than on the plain grounds of age, which can be inspired from 

the US judicial ruling8. This was another aspect completely disregarded by the court.  

II) Against principle of proportionality and constitutional value  

Another relevant flaw in the judgment, lies in ignorance of the fundamental rights of the victim 

that are protected under Article 21. This right includes criminal justice, which the state would 

be failing to provide. The Supreme court9 has also specifically recognised that rape is a 

violation of right to life under Art.21. In addition, it becomes important to also consider that 

by allowing for juveniles to go Scot free, specifically in case of heinous crimes, where intent 

and mental maturity can be clearly be made out, a constitutional value of a fair criminal justice 

system to its citizens10, will grossly be violated.  

 
6 Gaurav Kumar v. State of Haryana, (2015) 16 SCC 310. 
7 Pillai & Shrikrishna Upadhyay, Juvenile Maturity And Heinous Crimes: A Re-Look At Juvenile Justice Policy In 
India, Nujs Journal  
8 Ropper v. Simmons, 2005 SCC OnLine US SC 12. 
9 Bodhisattwa Gautam v. Subhra Chakrobarty, (1996) 1 SCC 490; Rly. Board v. Chandrima Das, (2000) 2 SCC 

465. 
10 Latika Vashist, Re-Thinking Criminalisable Harm in India: Constitutional Morality as a Restraint On 

Criminalisation, 73, Journal Of The Indian Law Institute, 55(1) , (2013). 
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In support of the criticism, there is a need to uphold the proportionality principle of 

punishment.11 In case of heinous crime such as the present matter, it requires proportional 

punishment to match the gravity of the offence committed, having already established existence 

of mental maturity showing fully formed mens rea. 

b) Post Judgment 

One of the biggest indicators supporting the criticism directed towards the judgement is the 

legislative steps taken subsequent to the hue and cry created by the Nirbhaya case. Verma 

Committee was constituted to deal with underlying problems in JJ Act, which came out to say 

that there were no existing problems, and merely suggested stricter enforcement of the act. In 

2015, the Juvenile Justice (Care and Protection of Children) Act was passed to protect victim’s 

rights and enhance deterrence factor, allowing for juveniles falling in the 16 to 18 years bracket 

,to be tried as adults under the criminal justice system for commission of heinous crimes, only 

on a case to case basis upon the examination of the juvenile board.12 Such setting of age, is also 

justified in concurrence to a previous judgement of the Apex court13 that held that a 16 year 

old understanding  is at par with an adult is a concretely established psychological fact. Heinous 

here is defined within the act14, to include any offence with a minimum punishment of 

imprisonment extending up to 7 years or more.15 

One of the major-grounds for passing of the present judgement, was in consideration of the 

object of the JJ Act falling short upon the petitioner’s contentions being accepted and enforced. 

The object16 mainly enforcing the international recognition17 of the need to protect rights of 

children from harsh exposure to prisons and hardened criminals along with retributive solutions 

to protect the future of the child. However, these problems can be combatted by ensuring that 

there is exceptional and cautious rule of application of this new provision. Further ensuring 

that a separate facility along with regular retributive activities as provided under general 

juvenile care homes, which has been incorporated, to an extent, through 2015 amendment to 

the act. 

 
11 Andrew von Hirsch, Proportionality in the Philosophy of Punishment, 55-68, University of Chicago Press, 16, 

1992. 
12 The Juvenile Justice (Care and Protection of Children) Act, 2015, § 15(6) & §18(3)[7]. 
13 Salil Bali v. UOI, (2013) 7 SCC 705. 
14 The Juvenile Justice (Care and Protection of Children) Act, 2015, § 2(33) 
15 Shilpa Mittal v. State of NCT of Delhi, (2020) 2 SCC 787. 
16 The Juvenile Justice (Care & Protection of Children) Act, 2000, Statement of Object. 
17 United Nations Convention on the Rights of the Child, 1989. 
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Comparative Analysis 

In order to better support the amendment brought in 2015 and question the judgement given in 

the instant case, the stance on juveniles being tried as adults in case of heinous crimes, by other 

countries, is brought forward. In the justice system prevailing in America, upon repeat offence 

or past record of breaking the law, a child of 13 years of age or above, can be tries as an adult 

and 15 years and above, in cases where the crime is clearly established inhumane and the 

juvenile’s awareness of such inhumanity can be shown, a juvenile can be tried as an adult to 

protect the society and considering blanket protection would prove useless. This is termed the 

“tough act” approach, applying judicial waiver, that is also followed in other countries like 

Canada, UK and Australia, but with varying conditions and age limits.18 Drawing inspiration 

mainly from USA, since 2015 amendment, India has also adopted this approach. Some 

countries show extremely strong stance such as Netherlands and Japan, allowing for life 

imprisonment of juveniles in case of heinous crimes, while countries like Australia, Russia and 

Germany have provisions to convict them from 7 years to half the adult time in such cases. 

This in fact, is reinforcing the stance on mental maturity and application of mind, clearly 

surfacing in case of commission of heinous crimes, and hence must disallow the special 

treatment provided under the guise of Juvenility, as it is provided in most jurisdictions of 

leading democracies across the world. It is moreover relevant to consider that these countries 

are also signatories of the same conventions as India, weakening the argument as given by the 

respondents in the instant case and supporting the 2015 amendment made to JJ Act. 

CONCLUSION AND RECOMMENDATIONS 

In conclusion the author is in complete disagreement with the judgment passed by the Supreme 

Court, which is in fact supported by the subsequent passing of 2015 amendment to JJ Act. This 

amendment gives effect, to juveniles, belonging to the age bracket of 16 to 18 year, to be tried 

as adults in normal criminal court proceedings after due and careful examination. However 

there lies a problem in the level of discretion conferred on the juvenile board in determining on 

a case-to-case basis and in addition, the possibility of wrongful conviction. There also lies a 

problem in certain offences such as robbery and dacoity, that fall under heinous crimes as per 

the definition, don’t account for truly heinous nature and hence there is a need to re-define and 

 
18 Sruthi DK, A Critical Analysis of Juvenile Justice Act and System in India, Journal of Political Sciences & 

Public Affairs, (2017). 
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specify the offences to be included under heinous, this was also directed by the Supreme 

Court’s recent judgment19, ordering to fill the gaps in the legislation. In addition, exposure to 

hardened criminals might worsen them psychological and reformation will be a lost cause. In 

order to overcome these shortcomings, there is a need to: 

A) Lay down standard rules to be followed while determining whether a particular juvenile 

must be tried   

B) Create a more air tight assessment system constituting a separate three level check to 

ensure that there is no wrong application of discretion and ensure the object of the act 

is met. 

C) Create separate jail facilities for juveniles convicted under this amended provision. 

Hence, contrary to the judgement and in the light of the 2015 amendment, there is a need to 

effectively and limitedly apply the new law. This needs to be assisted with proper enforcement 

mechanism, while exercising a cautious approach and improved state infrastructure and 

functioning, to deal with such special cases of heinous crimes committed by juveniles. 

 

 
19 Shilpa Mittal v. State of NCT of Delhi, (2020) 2 SCC 787. 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-ii

