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INTRODUCTION 

The legal system is full of complicated words and it's no different to divorce. People may 

consider a divorce and/or are currently filing for one and hear the word 'disposed' It's a step of 

the divorce process. The case is known as "active" before the final divorce decree is signed. 

This is known as case status which applies to whether a divorce has been finalized or not. If a 

divorce case has been disposed of, that means a judge has signed the divorce settlement and so 

the case is closed. A decree absolute of divorce ends the legal status of marriage which has 

hitherto existed between the parties. Thereafter, neither party has the legal rights nor owes the 

legal duties of a spouse.  
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CHAPTER 1 

HISTORY AND EVOLUTION OF DIVORCE 

The first attempt to make written statutory provision for divorce in the form of the Divorce Act, 

1931, as late as in the 20th century. Under this, both the husband and the wife were granted the 

right to divorce for impotence, adultery, bigamy, desertion, conversion, abuse, alcoholism and, 

besides, whether the wife was pregnant at the time of marriage or if one of the partners vanished 

for seven years or longer. This was soon followed by the Madras Act, 1933. After that the 

bravest attempt was made to grant divorce in the form of the Hindu Marriage Act of 1955, 

which was spontaneously applauded and received a tremendous response. 

Since 1955, when the Hindu Marriage Act was passed to date, several changes have been made 

to liberalize the grounds for divorce, along with the fact that the courts have since interpreted 

and applied the provisions to provide complete relief with minimum hardship to each of the 

parties. The premise behind the family court movement is that ordinary courts with their 

traditional culture can not adequately deal in the right spirit with family disputes. The Law 

Commission had emphasized in its 59th report published in 1974 that, in dealing with family 

disputes, the court should follow a radically different procedure from the existing ordinary civil 

cases, and that such courts would make fair attempts to settle them before the trial starts. The 

idea of segregating these cases and creating a new body of family courts within the legal system 

found favor with the authorities. However, the court tries to handle family disputes in the same 

way as other civil cases and the same antagonistic approach prevails. Therefore, it was a great 

need in the public interest to create family courts for speedy settlement of disputes. In 1975 the 

Status of Women Committee agreed to deal separately with all family matters. It was followed 

by a conference at All India Family Court in 1982, in which suggestions that two issues should 

be discussed arose. In the year 1984, when the Bill was introduced for adoption as a law in 

Parliament, the declaration of the objects and reasons that followed that Bill referred to the 

futility of the special procedure (order 46 XXXII-A) required ordinary courts to follow in 

family matters and the need to create family courts. The Family Court Act encouraged and 

enabled various state governments to create family courts in all cities with over one million 

inhabitants. While Indian women demanded the establishment of family tribunals in 1975, it 

took ten years for the Indian government to pass the required legislation. Finally, the Family 

Court Act was passed in 1984, and was embraced by all. The Act was part of the wave of legal 

changes for women, owing to pressure from various organizations around the world advocating 
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for women's rights. The Act provides for a provision of commencement that allows the central 

government to put the Act into force in a state by notification in the official gazette. 
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CHAPTER 2 

PROCEDURE FOR DIVORCE 

 2.1 Grounds for divorce 

The Hindu Marriage Act, 1955 provides various provision regarding divorce. The Hindu 

Marriage Act defines “Divorce as a Dissolution of Marriage”. 

The Hindu Marriage Act is based on the fault theory in which any one of the aggrieved spouses 

(Section 13(1)) can approach the court of law and seek the remedy of divorce. Section 13(2) 

provides the grounds on which only the wife can approach the court of law and seek the remedy 

of divorce. 

Grounds of Divorce as per The Hindu Marriage Act 

Adultery 

For certain nations, the definition of Adultery may not be considered an offence. Yet according 

to the Hindu Marriage Act, adultery is regarded as one of the most relevant grounds for pursuing 

divorce in the matrimonial offence. Adultery means the free and voluntary intercourse between 

a married person and another person of the opposite sex, whether married or unmarried. Even 

the intercourse between the husband and his second wife, i.e. the person is liable for the adultery 

if their marriage is considered under bigamy. 

The concept of Adultery was inserted under the Hindu Marriage Act by the Marriage Laws 

Amendment Act, 1976. 

Essentials of Adultery: 

o One of the spouses involved in the intercourse with another person, married or 

unmarried, of the opposite sex. 

o Intercourse should be voluntary and consensual. 

o At the time of the act, the marriage was subsisting. 

o There must be sufficient circumstantial evidence to prove the liability of another spouse. 
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Cruelty 

The definition of cruelty encompasses both emotional and physical cruelty. Physical abuse 

means one partner beats or allows the other partner to suffer some physical harm. Yet the 

definition of mental abuse has been introduced, as the other person will still torment the partner 

psychologically. Mental Cruelty is lack of compassion that has a detrimental impact on the 

person's health. Though the essence of physical cruelty is easy to assess, it is hard to talk about 

mental cruelty. 

Mental Cruelty against Husband by wife: 

o Humiliating the husband in front of his family and friends. 

o Undertaking the termination of pregnancy without husband consent. 

o Making false allegation against him. 

o Denial for Martial Physical Relationship without a valid reason. 

o Wife having affair. 

o Wife living an immoral life. 

o The constant demand for money. 

o Aggressive and uncontrollable behavior of Wife. 

o Ill-treatment to the husband parents and family. 

 

Mental Cruelty against wife by Husband 

o False accusation of adultery. 

o The demand for dowry. 

o Impotency of Husband. 

o Force to abort the child. 

o The problem of drunkenness of husband. 

o Husband having affairs. 

o The husband lives an immoral life. 

o Aggressive and uncontrollable behavior of the husband. 

o Humiliating the wife in front of family and friends 

 

Desertion 
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Desertion means the one partner being permanently deserted by the other partner without sound 

excuse and without his permission. In general, one party's rejection of the obligations of 

marriage. 

Conversion 

If one of the spouses converts religion into some other religion without the other spouse's 

permission, then the other spouse may petition the court and request the divorce remedy. 

Insanity  

• Insanity means that a person has an unstable mind. Insanity as a divorce basis has the 

following two conditions. 

• Incurably the respondent was unsound minded. The respondent has suffered from such 

psychiatric illness constantly or intermittently, and to such an degree that it is not fair 

to expect the complainant to stay with the respondent. 

Leprosy  

Leprosy is an infectious skin disease, mucous membranes, nervous system, and so on. This 

condition is spread from person to person. Consequently, it is considered the legal basis for 

divorce. 

Venereal Disease 

Under this concept, if the disease is in communicable form and it can be transmitted to the other 

spouse, then this can be considered as the valid ground for divorce. 

Renunciation 

This means that when one of the partners wants to renounce the world and walk the God's path, 

then the other spouse will approach the court and apply for divorce. The faction that renounces 

the universe in this definition is civilly dead. This is a common Hindu practice and is recognized 

as a legal basis for divorce. 

Death assumption  
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In this situation, the person is believed to have died if the person's family or friends for seven 

years don't hear any news of the person alive or dead. It is known as the legal ground for 

divorce, but the duty of proof lies with the person seeking the divorce. 

Concept of Divorce with Mutual Consent 

As per Section 13B, the person can file the divorce petition by mutual consent of both parties. 

If the parties agree to end their marriage as a mutual consent, they must wait a year from the 

date of their marriage. We will prove that they have been living apart for one or more years and 

not been able to communicate with each other. 

No divorce petition within one year of marriage  

As per Section 14, no court can consider the divorce petition within one year of the marriage. 

Although it may be discussed where the matter relates to bigamy, and if the spouse's consent 

was gained by misrepresentation, deceit, undue control etc. 

Remarriage of Divorced Person 

As per Section 15, after the marriage has been dissolved, and no further petition has been filed 

by any of the spouses against the court's order, and the appeal period has expired. It is presumed 

at that point that the partner is happy with both. Only the divorced person may then marry once 

more. 

2.2 PROCESS OF DISPOSAL 

There are various marriage laws that grant different marriage reliefs, and the same is governed 

by unique provisions of the Code of Civil Procedure and the rules of the High Court set out in 

the respective laws. The marriage laws have their own marital reliefs within each statute. 

The majority of the rules of the High Court stipulate that relevant facts, such as the date and 

place of marriage, the name, gender, domicile of the parties (if necessary), the place of 

cohabitation and the addresses where they last resided together, and the name of the child of 

the marriage along with the date of birth, may be stated in the petition. The complaint must 

specifically show the full description of the facts showing the grounds, the cause of the 

proceedings and the appropriateness of the reliefs requested. 

Procedure: 
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In the appropriate trial the plaintiff (Petitioner) files the complaint. 

(ii) When an Office report has been released, the notice shall be sent to the respondent for 

attendance in the Event. The notice shall be sent to the respondent in Registered Post and, if 

the respondent refuses to reply, it shall be published in the newspaper in compliance with order 

5 of C.P.C. Rule XX. If the respondent is the spouse, the notice shall be stuck outside his door 

unless it can be submitted directly to the respondent. 

(iii) Attempts at reconciliation shall be made by the Tribunal. 

(iv) The written declaration of the decision shall be produced. 

If the Court is satisfied that the circumstances of either party change, the Court can, at the 

instance of either party, modify, amend, or cancel the order as it solely considers it to be. In the 

case of the husband, the order passed in favor of the wife has either remarried or led an unchaste 

life, it may vary, modify, or cancel the order. 

2.3 SPEEDY DISPOSAL 

“Justice delayed is justice denied” 

Right to Speedy trial philosophy has risen in age but its aims are still unpredictable. Right to 

Speedy Trail is a term that deals with the disposal of cases as soon as possible, to make the 

judiciary more effective and secure. 

Factors for Cases of Pendency:  

1. Delay in the legal system: The delay from the moment the case is accepted to the trail moment 

it is taken up. 

2. Delay due to lawyers / lawyers and others: the delay due to lawyers / lawyers acts such as 

adjournments granted etc. 

The preamble to the 1984 Family Court Act itself shows the Family Court's duty to make every 

attempt to assist the parties in achieving a timely resolution of marriage and family matters 

disputes. The form adopted for settling disputes is provided for in Section 9 of the Act. Section 

9 of this Act states that the family court has a duty to make an attempt to assist and encourage 

the parties to find a settlement about the action or proceedings. If the family court believes that 
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a settlement between the parties is probable, the proceedings must be adjourned for a suitable 

time in order to allow the parties to make a settlement. Family court trials aren't like those of 

ordinary civil trial. The court would be a little lenient in the family court cases, respecting the 

parties and enabling them to cross-examine so that an appropriate adjudication may be rendered 

by dissolving the conflict  
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CHAPTER 3 

CASE LAWS 

The use of audio and video listening to ensure speedy disposal was one of the major measures 

proposed by the Supreme Court. 

Krishna Veni Nagam v. Harish Nagam  

At the hearing of a query made by a two-judge bench, three judge benches of the Supreme 

Court of India held that 'video conferencing can not be guided in a transfer petition. 

Three judge benches overruled the earlier judgment of a two-judge bench in Krishna Veni 

Nagam v. Harish Nagam, which had led the Supreme Court tradition of referring parties by 

video conferencing to engage in matrimonial conflict cases when the parties approached the 

Court for the transfer of their matters. The three-judge bench held that "the law argument made 

in Krishna Veni Nagam is absolutely unconstitutional if either party gives consent, the case can 

be transferred." However, this decision has been prospectively overruled and won't impact the 

judgments passed after the two-judge bench decision. 

Meenakshi Nangia vs Devinder Singh Narula 

In this case, the petitioner Devinder Singh Narula married Meenakshi Nangia March 26, 2011, 

and he moved a petition seeking divorce within three months of the marriage. 

Allowing the plea for mutual divorce and directing the dissolution of the marriage, the court 

stated: "It is only the provisions of Section 13-B (2) of the aforementioned act (Hindu Marriage 

Act) that maintain the formal marriage ties between the parties that only survive in name." "The 

marriage survives by a tenuous thread because of the statutory cooling- period, of which four 

months remain." 

“While the parties have not been able to live together and fulfill their marital responsibilities to 

each other for more than a year, we do not see any justification to prolong the parties 'misery 

for another two months,” noted the apex court bench. 

Other cases and orders: 
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• In Amardeep Singh v. Harveen Kaur's recent verdict, the Supreme Court waived the 

six-month 'waiting period' once compulsory for divorce by mutual consent. This 

certainly gave relief to the joint divorce couple, since often the case of marriage takes 

a minimum of two to twelve years. "Hence, the Indian Judiciary may call it a measure 

to fasten the disposal of the cases of divorce.  

• The bench that includes Justice A.K. Goel and U.U. Lalit said, "The time referred to in 

section 13B (2) is not mandatory but optional." If the court is assured that there is no 

possibility of remaining together and the parties are agreed to be separated, the court 

may waive the six-month provision. With this recent landmark decision, one can now 

apply on this cooling cycle to get a waiver. This means that if the couple have agreed 

to end their marriage together, they will ask the court to speed up the process and not 

wait for six months.  

• On Thursday, a two-judge bench of Chief Justice Swatanter Kumar and Justice Ajay 

Khanwilkar upheld a family court order passed last June to club two separate petitions 

— one by the husband and another by the wife — and decide on merits together to save 

"precious time and avoid further delay.' 

 

 

 

 

 

 

 

 

 

 

 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i


Indian Journal of Law and Legal Research                                                   Volume II Issue II | ISSN: 2582 8878 

                   

12 
 

CONCLUSION 

Divorce has been a topic of controversy and criticism for ever. Although some say it snatches 

away the value of marriage institution, some claim it's a blessing for people who go through 

miserable marriage and particularly for people who are subjected to violence and cruelty. 

Like every other divorce solution too has positive and negative sides to it. But it's about 

knowing the strength of loss whether it's physical or psychological attached to a marriage that's 

the key crux of determining which side to fight on. Moving to the discussion topic I tried to 

study, speedy disposal according to me is a fantastic initiative for people who have long been 

going through abusive marriage. In the presence of speedy disposal, the kind of emotional stress 

and monetary loss that are frequently involved in the divorce process can be handled. 
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MAJOR PORTION OF PROVISIONS REFERRED 

Article 142 of Consititution of India  

According to Supreme Court orders, the dissolution of marriage by mutual consent may be 

allowed before the six-month cooling period under the Hindu Marriage Act, by invoking 

provisions of Article 142. 

Section 21B (2) of the Hindu Marriage Act, 1955 

(2) Any petition pursuant to this Act shall be tried as soon as possible and efforts shall be made 

to conclude the trial within six months of the date on which the petition is notified to the 

respondent.. 

Section 28 in The Special Marriage Act, 1954 

Divorce by mutual consent. — 

(1) Subject to the provisions of this Act and the rules laid down therein, both parties may file a 

petition for divorce with the district court on the basis that they have lived separately for a 

period of one year or more, that they have not been able to live together and that they have 

decided unanimously that the marriage should be dissolved. 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i


Indian Journal of Law and Legal Research                                                   Volume II Issue II | ISSN: 2582 8878 

                   

14 
 

(2) Upon the request of both parties, made no earlier than six months after the date of 

submission of the petition referred to in sub- (1) and no later than eighteen months after that 

date, if the petition is not withdrawn in the meantime, the district court shall, after hearing the 

parties and making such inquiry as it deems fit, satisfy that a marriage has been withdrawn. 
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