
Indian Journal of Law and Legal Research    Volume IV Issue V | ISSN: 2582-8878  
 

 Page: 1 
 

EVOLUTION OF PATENT LAWS IN INDIA ABOUT THE 

TRIPS AGREEMENT  

Tripti Priya & Trupti Shetty, University of Petroleum and Energy Studies 

 

What is Intellectual Property? 

“Intellectual property” refers to any creation or invention that is created by the mind in form 

of innovative technology, product, process, or solution to any problem.  

IP rights are generally classified into two categories: 

1. Rights related to copyright:  

These rights mainly shield the original creation of the creator by providing him legal rights for 

being the owner of his creation such as protecting art-related works, literature, technological 

programs, musical and video compositions, etc. The rights also include the rights of producers 

of phonograms, broadcasting organizations, and the performance of performers. The main 

reason for protecting copyright and related rights is to give rewards and recognition for the 

creative work of the owner and encourage them to deliver more works like this. 

2. Industrial property:  

There are two main areas of rights under this head. 

1. The protection of geographical indications and specific signs related to trademarks to make 

clear distinctions between goods and services provided by different organizations. These rights 

enable to main fair competition in the market as well as ensure consumer protection. 

2. The other area of industrial property rights is intended to protect to encourage innovation 

and new technology. These innovations are protected under patents, industrial designs, and 

trade secrets. 
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What are Intellectual Property Rights? 

Intellectual Property Rights are the rights that an individual holds against his creation which is 

the original creation of his mind and through IPRs he can protect his creations legally from any 

unauthorized source. IP rights grant the original owner to receive royalty and goodwill and 

even provide financial compensation in case another person violates and uses the creations of 

the original owner. 

Trade-related aspects of Intellectual Property Rights  

Trade-Related Aspects of Intellectual Property Rights (TRIPS) is an international legal 

agreement between all the member nations of the World Trade Organization (WTO). Recently 

TRIPS Agreement was in the limelight because the US has decided to support a temporary 

waiver of patent rules for the COVID vaccines. 

TRIPS Agreement  

TRIPS is an agreement that is concerned with international IP laws, This agreement came into 

force in 1955 and is part of the World Trade Organisation. TRIPS agreement lays down 

minimum standards required for the use of seven different forms of intellectual property such 

as patents, trademarks, geographical indications, industrial designs, copyright, layout designs 

for integrated circuits, and trade secrets. These standards are mandated to follow by all the 

member nations of the WTO regarding intellectual property. It has given guidelines, 

limitations, and permissible exceptions for making a balance between the interest of intellectual 

property, public health, and economic development. This agreement has played a very 

significant role in shaping the IP laws internationally by enabling trade in creativity, 

knowledge, and, invention, It also has played a vital role in resolving trade disputes related to 

intellectual property and has also enhanced the efficiency of WTO member nations to attain 

their domestic policy objectives. It gives a detailed outline of the IP System in terms of 

innovation, technology transfer, and public welfare. The TRIPS Council is there for 

administering and monitoring the operation of the TRIPS Agreement. This was Negotiated 

during the Uruguay Round the General Agreement on Tariffs and Trade (GATT) in 1986–

1994. This agreement is also known as the “Berne and Paris – plus” Agreement. 
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TRIPS Significance  

The TRIPS Agreement makes the protection of intellectual property rights an integral part of 

the multilateral trading system, as embodied in the WTO. The agreement is often termed one 

of the three “pillars” of the WTO, the other two being trade in goods (the traditional domain of 

the GATT) and trade in services. 

Before TRIPS, the extent of protection and enforcement of IP rights varied widely across 

nations and as intellectual property became more important in trade, these differences became 

a source of tension in international economic relations. Therefore, it was considered prudent to 

have new trade rules for IP rights to have more order and predictability, and also to settle 

disputes in an orderly manner. 

TRIPS Agreement Post Covid 19 

Since the time Covid -19 has hit the world, India and South Africa have proposed WTO in 

October 2020 in the context of the TRIPS Agreement be waived off for COVID Vaccines, 

medicines, and diagnostics for the duration of the pandemic to make sure the availability of 

vaccines and drugs to people at large worldwide. 

Covid times should be a relief in the patents as if the vaccines are patent protected, only a few 

pharmaceutical companies from developed western countries would be able to manufacture 

them, making the scarcity for these drugs or maybe would be sold at a very high price which 

would be inaccessible for other countries, especially developing and least developed countries.  

The US was opposed to any TRIPS waiver since the beginning has backed this proposal, along 

with the EU. This move was much appreciated and welcomed by many since it would be easy 

to make it in more vaccines and help the world get rid of the virus earlier. However, 

pharmaceutical companies were opposing this and protested against this move saying this 

would not ensure vaccine availability since developing countries could not produce the 

vaccines. 

Arguments in favour of relaxing TRIPS rules  

• This step would be helpful for the developing country as through this they will get the 

accessibility to this medicine more easily. 
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• As COVID is a life taking Virus and should be made available to everyone and 

pharmaceutical companies should not be looking for profits at theses time and should 

be more ethical and moral. 

• It is said concerning COVID-19 that “No one is safe unless everyone is safe”. In this 

context, it is said that vaccines are made available in countries affected since, as it can 

be seen that even if one country is affected it can affect other countries also as seen in 

the first wave. 

• Monopolies granted to access basic healthcare must be put to an end. 

Arguments in counter of TRIPS waiver 

• Invention son discovered by corporations that needed to be rewarded or else they 

wouldn’t be able to recover the invested amounts spent on their research and 

development. 

• Without the right to monopolize production there will be no incentive to innovate.  

• They also claim that companies in the developing world cannot manufacture vaccines 

or drugs on a large scale. 

Concerns 

Waiving IP rights is not enough, and needs further assistance regarding technology transfer to 

generic pharmaceutical companies in developing countries otherwise this move is of no use. 

Pharmaceutical companies need tech transfer to facilitate their production as vaccines like 

mRNA require equipment to manufacture which is highly sophisticated. Also, developing 

countries require raw materials and personnel to produce vaccines on a mass scale, and just 

providing technology and equipment is not sufficient.  

Emergence and Incorporation of Patent Laws in India in compliance with the TRIPS 

agreement: 

A patent is an exclusive right granted to the original creator for his invention of a product or 

an issue. the process that provides a new innovative way of doing something or offers a new 

technical solution TRIPS agreement came into force in 1995 and at that time developing 

countries like India were granted a grace period of four years or up to 1st January 2000 to make 
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necessary applications of the TRIPS agreement within its domestic legal system as per Article 

3-5 of the agreement. These articles lay down the fundamental principles that many 

international laws have in common for the signatory State Party once it becomes part of an 

international treaty to incorporate the treaty in their respective domestic system to avoid any 

inconsistencies between the domestic and international law in future circumstances. By this 

principle, international treaties refrain a State Party to act in any way that would be in 

contravention of the Treaty’s aims and objectives. The origin of this principle can be traced to 

Article 18 of the Vienna Convention on Law of Treaties.1  

After India’s incorporation of the WTO’s TRIPS Agreement the patent law system in India 

underwent many significant changes and amendments in 1999,2002 and 2005 respectively. 

Progression of Patent Laws India POST-TRIPS Agreement: 

Patents (Amendment) Act, 1999 

India was faced with two main issues after the adoption of the TRIPS Agreement which 

resulted in the amendment of the Patents Act, of 1997. The first issue that India faced was it 

needed to facilitate certain means for the application of pharmaceutical and agricultural 

chemical products also referred to as ‘mailbox’ facilities in addition to this it also required to 

have filling dates assigned for each filed application.2 Secondly, under the TRIPS Agreement, 

it was required for India to provide exclusive marketing rights (EMRs) in case of certain 

mailbox applications3 that required to sale or distribution of substance covered under a patent 

or patent application in the particular nation through exclusive rights. However, 

notwithstanding this condition, India issued an Ordinance on 1st January 1995 to provide the 

mailbox facility as well as protection of EMRs but it failed to perform the requisite legislation 

before the Parliament. This non-compliance act of India had advert consequences as this 

resulted in the issue being addressed before the World Trade Organization’s Dispute Settlement 

Body as the first case also well-known by the name US v. India4. In this case, a complaint 

against India was constituted by the United States before the World Dispute Settlement Body 

in which the US raised issues against India in which it accused India of its failure to provide 

mailbox facility and EMRs in its domestic law and rendered India non-compliant in compliance 

 
1 Article 18 of the Vienna Convention on Law of Treaties 
2 (A.70.8, TRIPS Agreement) 
3 (A.70.9, TRIPS Agreement) 
4 (DS50) 1996 
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to Articles 70.8 and 70.9 of the TRIPS Agreement5. The Panel in this case found that India was 

at fault and breached the obligations by Articles 70.8(a) or Article 63(1) of the TRIPS 

Agreement6 as in the agreement there were no provisions that allowed a product patent for 

pharmaceutical and chemical inventions to preserve its novelty and priority, and further, it also 

did not provide any mechanism for the grant of EMRs. Subsequently, India appealed the 

decision before the WTO’s Appellate Body, and in this case, the Appellate Body upheld the 

decision of the Panel and made the same conclusion that India’s patent filing system was 

inconsistent with the Articles mentioned in the TRIPS Agreement. After this decision, India 

amended its patent filing system by Articles 70.8 and 70.8 of the TRIPS agreements 7which 

resulted in the Patents (Amendment) Act, 19998 passed by Parliament. 

The Patents (Amendment) Act, 2002 

The Patents (Amendment) Act, 2022 brought several changes to the patent regime in India such 

as the term of the patent being extended.  

1. Extension of the patent term: 

The new act of 2022 extended the patent term to 20 years in compliance with Article 33 of the 

TRIPS Agreement9 which talks about the patent term of protection to be made available for a 

period of 20 years from the date of filing. Before this amendment, the term of the patent for 

inventions related to the procedure or method of manufacturing a substance used or being 

capable to be used as food, drug, or medicine was 5 years from the date of filing the patent or 

7 years from the date of the patent as per Sec.53 (1)  of the Principal Act. Similarly, for other 

inventions, the patent term used to be 14 years from the date of the patent as mentioned under 

Sec.53 (2) of the Principal Act. 

2. Change in the definition of the term: 

Previously, under section 2(1)(j) of the Principal Act, the term “invention” was defined, ‘as an 

art, process, method, manner, substance, the machine, apparatus, or another article which was 

 
5 Articles 70.8 and 70.9 of the TRIPS Agreement 
6 Articles 70.8(a) or Article 63(1) of the TRIPS Agreement 
7 Articles 70.8 and 70.8 of the TRIPS agreements 
8 Patents (Amendment) Act, 1999 
9 Article 33 of the TRIPS Agreement 
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new and useful10’ After the amended a new definition was added which defined “invention”, 

‘as a new product or process which involves an inventive step and has industrial application’. 

This new definition also included an “inventive step” under Sec.2 (j) and (a) Patents Act, 

200211. These new additions were made according to the definitions found under Article 27.1 

of the TRIPS Agreement12. 

3. Concept of patentable subject matter was broadened: 

Kinds of inventions that would be defined as the patentable subject matter were broadened and 

Sec.3 of the Principal Act13 was amended and a more comprehensive list of what would be 

patentable subject and what would be excluded from patentability was set out. Such as, 

inventions contrary to the public interest were extended and included inventions that are 

contrary to public order or morality and which cause prejudice to humans, animals, and plants. 

(Sec. 3 (b) Principal Act, substituted by section 4 of the Patents Act, 2002.) This new section 

harmonized significantly with Article 27.1 and Article 27.2 of the TRIPS Agreement14.  

4. Changes in the compulsory licensing framework: 

Compulsory licensing exists when a third party is permitted by the government to use the 

patented invention without getting any prior consent or conformity from the patent owner as 

defined by WTO. Thus, to reflect the TRIPS provisions amendments were made in the 2002 

Act accordingly in which three grounds were set under the compulsory license to be granted in 

Sections 84(1)(a), (b), (b), of 2002 Act15 and similarly for the procedure to be applied for a 

compulsory license was given under Sections 84 -92 of the 2002 Act. The 2002 amendment 

also removed the concept of Licenses of Rights which was found under Sec.86 of the Principal 

Act. Previously, the patent owner had to apply to the Controller-General of Patents three years 

from the date of the patent grant, to make the patent in question available to the public by 

having the patent endorsed by the term “license of right”. 

 

 
10 section 2(1)(j) of the Principal Act 
11 Sec.2 (j) and (a) Patents Act, 2002. 
12 Article 27.1 of the TRIPS Agreement 
13 Sec.3 of the Principal Act 
14 Sec. 3 (b) Principal Act, substituted by section 4 of the Patents Act, 2002.) This new section harmonized 
significantly with Article 27.1 and Article 27.2 of the TRIPS Agreement.  
15 Sections 84(1)(a), (b), (b), of the 2002 Act 
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The Patents (Amendment) Act, 2005 

Extension of patent protection for pharmaceuticals, foods, and agro-chemicals: 

The Patents Act, of 2005 extended the product patents to pharmaceutical substances by deleting 

Sec.5 of the Principal Act as earlier only the process or method of manufacturing such 

substances could be patented but now after the amendment, even the substance can be patented. 

The other change brought by the amendment was that there was a change in the definition of 

patentable subject matter and what would be considered an inventive step. For this, Sec.2 was 

amended to qualify those new forms of discoveries of known substances that wouldn’t be 

deemed patentable. In 2005 Act it described such discoveries would be those that “…result in 

the enhancement of the known efficacy of that substance.” This was done to prevent frivolous 

applications which would arise due to only minor modifications of known inventions. Another 

change found in the 2005 Act was the change in the definition of ‘inventive step’. The modified 

definition extended to include features that included some “technical advance” or having some 

“economic significance” or both as per Sec.2 (j)(a). This modified definition includes similar 

phrasing as found in the TRIPS Agreement under Article 31(l)(i). 

Pre-grant and post-grant opposition procedures: 

The 2005 Act includes certain pre-grant and post-grant opposition procedures which are set out 

under this act. Sec. 25 and Sec. 26 of the Principal Act are substituted by Sec. 2316 which sets 

out the mechanism by which an opponent can put his opposition forward either before or after 

the grant of a patent. The grounds for opposition proceedings are outlined under Sec.25(1) and 

sec.25(2)17and by these, the opposition is brought before the Controller-General of patents, 

who then will submit the notice of the opposition proceedings to an opposition Board. In 

regards to the opposition procedures, the TRIPS Agreement has given certain principles to be 

considered in administrative decision-making such as the decisions should be fair, equitable, 

and carried out without unreasonable delay or unnecessary complications or costs. It also 

further states that such decisions should be provided in writing with reasoning provided as laid 

down by Articles 41.2, 41.3, and 62.4. 

 
16 Sec. 25 and Sec. 26 of the Principal Act are substituted by Sec. 23 
17 Sec.25(1) and sec.25(2) 
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Requirements for compulsory requirements: 

In the area of compulsory licensing the 2005 Act brought significant changes by the inclusion 

of compulsory licensing for the export of certain patented pharmaceutical products Sec.92A 

These products are specifically related to exportation to countries that either have zero or 

insufficient manufacturing capacities for the product in question to address problems related to 

public health. In such a situation, the license must be granted by the receiving country or must 

have a permit to import the product from India Sec. 92A. 

CONCLUSION: 

The Patent Laws in India have been evolving since India became part of the TRIPS agreement 

and recently the Union government of India introduced Patents (Amendment) Rules, 2021 in 

which it has reduced the fee for filing the patent and prosecution by 80 percent for educational 

institutions. In today’s time, IPR laws have been in limelight as many inventions and innovative 

technologies are being launched and patents are filed by the inventors to shield their 

innovations. With the rising patent filing, many IP laws are rapidly developing and every year 

new amendments are taking place in IP laws across the globe. 

After the incorporation of the TRIPS Agreement, India has done various amendments to the 

Patent Act of 1970. The act of 1970 was known as The Principal Act, the further amendments 

are the Patents (Amendment) Act, 1999 followed by amendments in the years – 2002, 2005, 

and 2021 till date. During the covid times too, many companies around the world were trying 

to protect their invention of vaccines, especially the developed countries and developing 

countries suffering due to this as covid itself was a drastic situation in which were suffering as 

well as tackling finances. These developing countries didn’t have sufficient healthcare facilities 

and in such a situation they didn’t have enough means to buy vaccines from these developed 

countries. On the other hand, the production process also wasn’t fulfilling the needs required 

for the covid situation. Many organizations such as WHO came forward and requested the 

countries to share their vaccine technology as every country was suffering from the pandemic. 

This situation thereby made it very evident to make basic health care and pharmaceutical 

technology accessible to all and not be restricted to the inventor himself. TRIPS agreement, 

therefore, should be amended from time to time keeping in mind the global well-being of 

people, and should not put restrictions on patents on generic pharmaceutical technology. 


